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between parties amounted to collateral warranties or misrepresentations 
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unconscionability. 

Torts - Negligence - Foreign currency loan - Whether relationship between 
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Whether relationship between parties of sufficient proximity to give rise to 
such duty. 

Money - Foreign currency loan - Counterclaim for repayment of loan -
Whether judgment may be expressed for payment in foreign cumncy. 

F and C were businessmen who had substantial family businesses and assets 
in South Australia. They decided to acquire a supermarket and shopping centre 
at Torrensville. Their common trustee company, Darvont Pty Ltd (Darvont) was 
to purchase the shares in Mount Barker Pty Ltd (Mount Barker), the 
supermarket operating company. To fmance the purchase, and for incidental 
expences, F and C required a loan of $3.6 million Australian dollars (AUD). At 
this time the two families and their family companies owned various properties 
and assets worth AUD $7 million. 

F and C wanted to fmance the transaction by a foreign currency loan. After 
inquiries with various fmancial institutions, they were referred to Bank 
Nationale de Paris (the bank), an international bank based in France and 
having a branch in Adelaide. F and C knew little about foreign currency loans 
but were aware at March 1984, loans in some overseas currencies were available 
at substantially lower interest rates than onshore loans. 

After a series of conversations with M, an assistant to the bank's manager, F 
and C applied for a loan to be made in Swiss francs (CHF). M had told them 
that there was a risk with foreign currency loans due to currency fluctuations, 
which could be covered by "hedging" the loan for its term, but the cost of this 
would be similar to taking out an onshore loan. M told them that the bank 
constantly monitored exchange rates and could control the risks without 
hedging, by bringing the loan onshore, if there was a decline in the exchange 
rate. 

In late April 1984, Darvont executed a facility offer for a loan in Swiss francs, 
which was secured by various mortgages and guarantees given by F, C and their 
family companies. At that time the exchange rate was about AUD1:CHF2. The 
loan was for two years, and the basis of the security was intended by the parties 
to maintain a security ratio of 2:1, so that the payout value of the loan should at 
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no time exceed one-half of the value of the plaintiffs assets. Six months after 
the draw down date, the loan facility was to be rolled over and on that date and 
subsequent roll over dates (for periods advised by the bank) the currency or 
currencies of indebtedness could be altered, to guard against adverse currency 
fluctuations. 

Shortly prior to the draw down of the foreign currency loan, at M's 
suggestion, F and C opened an account at the bank (to be credited with rentals 
and other income from the supermarket business). The interest payments on the 
foreign currency loan were from time to time withdrawn from that account by 
bank officers. 

Over the next two years there was a sharp fall in the value of the Australian 
dollar so that by May 1986 the exchange rate was about AUD1:CHF13. 
Although some bank documents were given to F and C in 1985 about hedging, 
no attempt was made by the bank to explain the documents (printed in English) 
in a practical way to F or C (who were Italian born). 

In April 1986 the bank demanded repayment of the principal. F and C 
asserted that they were entitled to an extension of the loan for another five 
years because of representations made by M. Mter negotiations as to repayment 
broke down, the bank gave notices of default in December 1986. By this time 
the exchange rate had deteriorated to AUD1:CHF1, so that repayment of the 
principal would fully absorb the value of the assets of the F and C family 
groups. 

In January 1987, the plaintiffs commenced an action seeking various 
declarations, damages and other orders, and also sought an iterlocutory 
injunction restraining the bank from enforcing the securities. Although the 
plaintiffs were unable to comply with the usual requil'ement that the amount 
claimed under the mortgages be paid into Court (Inglis v Commonwealth 
Trading Bank of Australia (1972) 126 CLR 161) an in*locutory injunction was 
granted on terms which protected the bank's interest against further fluctuations 
in exchange rates. The bank counterclaimed on the mortgages and guarantees 
and sought judgment for an amount in excess of 73 million CHF. 

Evidence was given by foreign exchange experts upon which the learned trial 
judge found that a prudent adviser to a borrower of Swiss francs would have 
recommended hedging the loan by no later than March 1985 (when the 
exchange rate was about AUD1:CHF1.7 and falling). 

The plaintiffs claimed they were entitled to relief on the basis of contract, 
collateral warranty, misrepresentation, negligence, unconscionable conduct and 
estoppel. The defendant conterclaimed on the bases that the contract between 
the parties was limited to the written terms of the facility offer for the foreign 
currency loan. 

Held: (1) The plaintiffs' claim in contract: (a) The parties had not reduced 
their agreement wholly to writing, but had made their contract partly in writing 
and partly by word of mouth. The parol evidence rule did not apply in the 
circumstances, to exclude oral evidence as to the terms of the agreement. 

Jacobs v Batavia and General Plantations TlUSt Ltd [1924J 1 Ch 287 at 295; 
G C Cheshire and C;; H S Fifoot, The Law of Contract (9th ed, 1976), pp 113-
115, approved. 

(b) The parties, by completing and signing the relevant documents, entered 
into two loan agreements and a series of obligations by way of security for the 
loans. The parties further orally agreed that the loan be in Swiss francs, the 
period of each roll over was to be discussed at regular intervals, the draw down 
date was orally agreed and the mechanics of debiting the supermarket bank 
account were also verbally struck. The whole series of transactions was 
completed by the relevant conduct of the parties in unequivocally performing 
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the basic matters which were agreed to in the oral conversations between the 
parties and in writing. 

K W Wedderburn, "Collateral contracts" (1959) Cam U 58; D W Grieg and 
J L R Davis, The Law of Contract (1987), p 249, Professor H K Lucke 
"Contracts in Writing" (1966) 40 AU 265 at 273-277, referred to. 

(c) The term of the loan agreement stated in the loan facility offers, and 
confirmed in conversations with M on behalf of the bank, and F and C on 
behalf of the plaintiffs, was for two years from the date of draw down, after 
which the loan moneys were to be repaid in the foreign currency of the loan. 

(2) The plaintiffs' claim of collateral warranty: (a) The plaintiffs failed to prove 
that any suggestion by M that regular payment of interest would enable them to 
have an extension of the loan for a further five years was promissory, so as to 
constitute an express collateral warranty 

J J Savage and Sons Pty Ltd v Blakney (1970) 119 CLR 435 at 442, applied. 
(b) No such collateral warranty could be implied from either the relationship 

of banker and customer, nor the underlying purpose of the loan transaction as 
communicated by F and C to M, nor from the other terms and conditions of the 

. transaction. 
(3) The plaintiffs' claim of misrepresentation: As it was F himself who 

suggested that the loan be taken out in Swiss francs, the plaintiffs were not 
induced by any statement made by M to enter into the loan transaction, and the 
claim of misrepresentation would be dismissed. 

(4) The plaintiffs' claim in negligence: (a) The plaintiffs did not possess the 
knowledge or skill to monitor or control the risks of a foreign currency loan. 
The defendant was a world-wide banking organisation which represented to the 
plaintiffs that it had knowledge of foreign currencies and foreign exchange rates, 
and could monitor and control loans in foreign currencies. The plaintiffs clearly 
relied upon the defendant in this regard. In the circumstances, the relationship 
between the parties was not confined to that of banker and customer, but was a 
combination of that relationship and the relationship which existed between the 
bank as a lender of foreign currency to the plaintiffs which loan the bank 
secured by separate agreement supported by security. This clearly gave rise to a 
duty of care. (b) Because of the representations made by M that the defendant 
could control the risks of a foreign currency loan, his advice against hedging the 
loan and the plaintiffs' reliance on the bank to manage the risks of the loan, a 
duty was placed on the defendant to avoid causing economic loss to the 
plaintiffs by negligent misstatements. That duty was breached by M's failure to 
alter his original advice against long term hedging, and his failure to refer to 
short term hedging, in or about March 1985. 

San Sebastian Pty Ltd v Minister Administering the Environmental Planning 
and Assessment Act 1979 (NSW) (1986) 162 CLR 340 at 354-355; Box v Midland 
Bank (1979) 2 Lloyd's Rep 391 at 399, applied. 

(c) The defendant also owed to the plaintiffs the basic obligation of a banker 
to carry out its customer's instruction and act in banking transactions with 
reasonable care and skill so as to protect the interest of the customers. The 
defendant breached its duty as banker/lender of a foreign currency to an 
Australian based borrower without expertise or knowledge of protective 
measures, by failing to recommend hedging by March 1985 (when the exchange 
rate had seriously declined and was falling) which step a prudent banker/lender 
would have recommended. 

Selangor United Rubber Estates v Craddock (No 3) [1968] 1 WLR 1555; [1968] 
2 All ER 1073; Karak Rubber Co Ltd v Burden (No 2) [1972] 1 WLR 602; [1972] 
1 All ER 1210; Banbury v Bank of Montreal [1918] AC 626; Woods v Martins 
Bank Ltd (1959) 1 QB 55, applied. 
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Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank [1986] AC 80; McEvoy v 
ANZ Banking Group Ltd [1988] Aust Torts Reports 67,351, distinguished. 

(d) The plaintiffs suffered avoidable loss caused by the defendant's failure to 
take the protective measures of a hedge contract or series of hedge contracts by 
and from mid-March 1985. The foreign exchange experts called by the parties 
agreed the same basis for their calculated estimates of loss. It was not necessary 
for the plaintiffs to prove the actual quantum of damages with exactitude, and if 
the parties are unable to agree quantum, the court, by a master's inquiry, would 
do its best to quantify the loss even if a degree of speculation or guesswork was 
involved. 

Chaplin v Hicks [1911] 2 KB 786; Enzed Holdings Ltd v Wynthea Pty Ltd 
(1984) 4 FCR 450, applied. 

( e) The plaintiffs had not established any breach of duty which gave rise to a 
claim for damages for loss of capital by way of depreciation of the Australian 
dollar during the term of the loan: the plaintiffs entitlement to damages was the 
loss of hedging contract profits which they would have received, if the defenclant 
had recommended placing hedges from mid-March 1985. 

(5) The plaintiffs' claim of unconscionable conduct: In the circumstances in 
which the plaintiffs came to seek the help of the defendant bank and to 
negotiate the loan agreements in early 1984, the allegation of unconscionllble 
conduct disentitling the defendant to enforcement of its security was not made 
out. 

Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447; National 
Westminster Bank v Morgan [1983] 3 All ER 85; and Lloyds Bank Ltd v Bundy 
[1975] QB 326, distinguished. 

(6) The defendant'S counterclaim for repayment of foreign currency loan: Th,e 
facility offer provided for repayment of the loan at the maturity date in the 
foreign currency of draw down, which was Swiss francs. As the contract 
specifically provided for repayment in foreign currency, and as a judgment 
ought be in the currency that best expresses the judgment creditor's loss, 
judgment for the defendant on the counterclaim should be given in Swiss francs. 

Miliangos v George Frank (Textiles) Ltd [1976] AC 443; The Despina R [1979] 
AC 685; Mitsiuosk Lines Ltd v The Ship "Mineral Transporter" [1983] 2 NSWLR 
564; ANZ Banking Group Ltd v Cawood [1987] 1 Qd R 131, approved and 
applied. 

The trial judge dismissed the plaintiffs' claims for declarations and other 
relief, directed a master's inquiry into damages and adjourned the action for 
submissions to be made as to the plaintiffs' entitlement to interest. 

ACTION 

J R Mansfield QC and P A McNamara, for the plaintiffs. 

D N Angel QC and A J Besanko, for the defendant. 

17 March 1989 

LEGOEJ. 

Introduction 

Curadv vult 

By summons issued on 13 January 1987, the four personal plaintiffs and 
the four corporate plaintiffs seek damages, various declarations, restraint 
orders, mandatory orders, interest and other relief against the defendant 
bank. The claims all arise out of two loan transactions which were entered 
into on 30 May 1984. The plaintiffs at that time borrowed from the 
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defendant bank a sum of money for the purpose of purchasing a 
supermarket at Torrensville. The relationship between the parties was that of 
a lender of foreign currency, carrying on business as a foreign bank in this 
State on the one hand, and borrowers of that foreign currency, carrying on 
the business of operating a supermarket in this State on the other hand. The 
foreign currency selected by agreement, was that of Swiss francs (referred to 
in these reasons by the abbreviation "CHF'). The defendant bank is an 
international bank with its headquarters in Paris. The bank has had at all 
material times a branch in King William Street Adelaide. 

The documents contain the terms and conditions of the loans (referred to 
in more detail below), the interest payments were to be made in that same 
foreign currency, and were calculated at the relevant exchange rate between 
Australian dollars and Swiss francs at the date of rollover. The documents 
specify the period of the loan to be two years (repayable in Swiss francs on 
30 May 1986). The plaintiffs claim that they were entitled to a right of 
extension for a further period of five years from 30 May 1986, and that the 
loan was not repayable as claimed by the Bank at the end of May 1986. 

In short, the fact is that the total amount of the loans at the time of draw 
down (4 June 1984 - there was a delay for a few days in drawing down the 
amount of the loan at a cost to the borrowers-plaintiffs) of some $3,600,000 
Australian dollars (referred to in these reasons as "AUD") at the then 
foreign exchange of AUD1:CHF2.0459. When a dispute arose between the 
parties after 30 May 1986 as to whether the moneys were repayable as at that 
date there were some negotiations between the parties. Finally, between 
after 16 December 1986 and 7 January 1987 various notices of default were 
served on the 1st, 2nd, 3rd, 4th, 5th and 8th plaintiffs claiming that as at the 
various dates of the notices a total amount of CHF5,379,968.20 was owing by 
the defendant, Mount Barker Supermarket Pty Ltd and CHF1,985,271.80 
was owing by the defendant Darvont Pty Ltd. The plaintiffs, in their 
statement of claim, deny that there was any default on behalf of the plaintiffs 
or any of them in the performance of their obligations under the loan 
facilities or at all, and within the meaning of s 55a of the Law of Property Act 
1936 on the dates of the service of those notices or at all. The plaintiffs claim 
(par 27 of the statement of claim) that the loans had been extended by the 
defendant on 10 November 1986 unti110 February 1987. 

The principal sum (in Swiss francs) which was borrowed on 30 May 1986, 
at the rate of exchange at the date of draw down, was CHF7,365,240 and as 
at the date of the notices of default, the equivalent amount payable in 
Australian dollars to purchase this sum in Swiss francs was approximately 
AUD5,400,132.00. The story of this litigation whirlpooled around the central 
fact that the beneficially low interest rate payable on the principal sum in 
Swiss francs at the stated times throughout the period of the loan and as at 
the date of repayment, has been progressively offset by the progressive 
decline in the value of the Australian dollar and increase in the value of the 
Swiss franc. In consequence, the periodical amounts of interest payable at 
the stated times at the specified fixed rate has cost more in Australian 
dollars for the purchase of the amounts owing in Swiss francs each time 
there has been a rollover in the foreign currency loan. The decline in the 
value of the domestic Australia dollar against the Swiss franc has resulted in 
a greater obligation on behalf of the plaintiffs at each rollover period and a 
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further decline in the ratio of the security held by the bank against the 
amount of the foreign currency loan. This trend came to a dramatic head in 
this case as the time for repayment of the loan came closer. As at May 1986, 
the rate of exchange was AUD1:CHF1.3639. As at the date of the notices of 
default (December 1986), the Australian dollar had declined still further and 
the rate was approximately AUD1:CHF1.272. In January 1987 when the 
plaintiffs' applications for interlocutory injunctions were heard by 
von Doussa J in Chambers, his Honour remarked: 

"As a matter of practical reality the plaintiffs could not comply with an 
order of the court requiring such a payment into court as a condition for 
the grant of an interlocutory injunction. Their assets are already fully 
committed to the defendant." 

His Honour was referring there to the general principles stated in Inglis v 
Commonwealth Trading Bank of Australia (1972) 126 CLR 161 at 164-165 
that the court will not, as a general rule, restrain a mortgagee from 
exercising a power of sale unless the amount of the mortgage debt, if this be 
not in dispute, be paid or unless, if the amount be disputed, the amount 
claimed by the mortgagee be paid into court. In fact, on 23 January 1987, von 
Doussa J granted an interlocutory injunction preyenting sale until the trial of 
the action, provided that satisfactory terms could be settled, which would 
give the requisite measure of protection to the defendant against the 
fluctuating exchange rates. On 5 February 1987 his Honour published a form 
of order for an interlocutory injunction, namely, that the defendant be 
restrained: 

". .. from acting in any way on the notices of default and intention to 
sell dated 16 December 1986 and 23 December 1986 served on the 1st, 
2nd, 3rd, 4th, 5th and 8th plaintiffs, and from attempting to enforce or 
exercise any of its powers under the mortgages in respect of the 
following properties ... " 

His Honour then lists the properties secured by way of mortgage (the Foti 
family and the Calabrese family properties as well as the Wistow Quarry 
property operated by the plaintiff, Mr Rito Calabrese). His Honour went on 
to state that the intent of· that order was that the plaintiffs were to be at 
liberty to exercise their rights of sale in respect of the Torrensville Plaza 
Shopping Centre and other properties which are not the subject of the 
injunction, the proceeds of which would hopefully reduce the loan to a point 
where the currency risk is adequately protected by the security of the 
properties, the subject of the injunction. Furthermore, his Honour indicated 
that the defendant was to be at liberty on short notice to apply to vary or 
discharge the injunction if significant adverse currency fluctuations occur or 
if other circumstances arise that require reconsideration of the issues 
relevant to the balance of convenience. Orders were drawn up in accordance 
with these reasons. 

Foreign currency loans are not an uncommon type of commercial 
transaction entered into by businessmen both in this country, and elsewhere, 
for the purpose of furthering business activities and capital development. 
There may be mUltiple different purposes in taking out such loans. But 
foreign currency loans in this country have become well recognised. At the 
same time, such loans are adaptable and adjustable to the requirements and 
market indicators which are appropriate at the time a loan is taken out, and 
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from time to time, where appropriate throughout the term of such loan. One 
form of adaption or adjustment is known as "hedging". The issues raised in 
this case have led to some lengthy and detailed evidence about the foreign 
exchange "market". The development of this market, so the evidence 
indicates, arose out of the requirements of importers and exporters at a time 
when there were exchange control regulations and when the rate of exchange 
was fixed by the Reserve Bank on a daily basis. Subsequently the exchange 
control regulations were partially lifted so as to remove control from this 
type of transaction. On 12 December 1983, the Australian dollar was 
permitted to float against other currencies. Thereafter, the Reserve Bank of 
Australia no longer published a daily value for the trade-weighted index. 
Some exchange controls no longer applied to such transactions. Official 
forward exchange arrangements, however, remained intact. Then in June 
1984, about the time that these loans were entered into the commercial 
trading banks in Australia ceased to be agents of the Reserve Bank of 
Australia for the purpose of the foreign exchange banking regulations and 
official forward exchange arrangements ended. On 25 June 1984, 18 new 
(non-bank) foreign exchange dealers were authorised by the Reserve Bank 
of Australia and commenced business. In this regard I refer to the useful 
chronology of foreign exchange developments in Australia which is Appendix 
C to Mr Guy Manuell's publication Floating Down Under - Foreign 
Exchange in Australia (1986), pp 273-276. 

The other feature of this case which emerged from the evidence is the fact 
that loans taken out, particularly in the Swiss franc currency, have for a long 
time been at a much lower rate of interest than loans taken out in Australian 
currency. During the years 1984-1986, Australian interest rates experienced 
very high levels. The difference between the respective interest rates in the 
two currencies has been offset by the cost of purchasing Swiss francs at 
rollovers throughout the period of the loan. This cost has increased 
substantially throughout the period 1984-1986 because of the sharp fall in the 
value of the Australian dollar as against the sharp increase in Swiss francs in 
that period. The evidence in this case, as shown in graph forms, has 
demonstrated that feature of the two currencies very clearly. 

Background and issues - pleadings 
The plaintiffs (except for the last-named plaintiff) consist of two family 

groups and their family companies. The plaintiff, Guiseppe Foti is Italian 
born. He has been in this country for a number of years and brought his 
family up in South Australia. For many years now he has worked as a tax 
agent, serving members of the Italian community. The fourth-named 
plaintiff, Mr Rita Calabrese, is also of Italian origin and has worked as a 
stone mason. He, too, has lived in Adelaide for a number of years where he 
has brought up his family and built up a successful business, particularly at 
the Wistow Quarries, where a particular type of slate for building purposes is 
produced. The second-named plaintiff is the wife of the first-named plaintiff, 
and the third-named plaintiff is their family company. Similarly, the fifth
named plaintiff is married to the fourth plaintiff, Mr Calabrese, and the sixth 
plaintiff is their family company. The seventh plaintiff, Darvont Pty Ltd, is a 
shelf company which has operated as a trustee for the first six plaintiffs. The 
seventh-named plaintiff acquired the two shares in Mount Barker 
Supermarket Pty Ltd (the last-named plaintiff). Mount Barker has, at all 
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relevant times, been the operating company. The price paid by the plaintiffs, 
consisting of the Foti and Calabrese families, for the acquisition of the 
supermarket, was made up of two components, namely, $670,000 for the 
shares in Mount Barker Supermarket plus an amount of approximately $2.63 
million payable to Associated Grocers to repay a loan which had been 
advanced to the company Mount Barker Supermarket under the previous 
owners. The total amount of the price owing and paid by the plaintiffs was 
approximately $3.3 million. This was the money the plaintiffs required to 
borrow. It was this sum which the defendant bank lent. The defendant Bank 
required and was given, when the plaintiffs entered into the loan, security 
over all the assets of the Foti and Calabrese families' properties. The 
respective plaintiffs and their family companies executed the documents 
granting this security. The loan was apportioned between the eighth plaintiff, 
Mount Barker and the seventh plaintiff, Darvont. Darvont was the 
purchasing vehicle. Each family put up all their acceptable assets which they 
had acquired over the years as security to obtain the loan. The present claim 
was brought about by the fact that the Bank issued notices of default in 
December 1985 and placed those assets under threat. 

The background facts leading to the loan transaction are that the two male 
plaintiffs made inquiries with various advisers and lending institutions about 
obtaining a foreign currency loan. The interest rates were of particular 
importance to them in selecting the type of loan appropriate to their needs 
and the appropriate currency to be drawn down for the loan. In the course of 
their investigations they were referred to the defendant bank. At the time 
Mr Foti and Mr Calabrese went to see Mr Morris, an officer of the 
defendant bank, the total assets of the two families were in excess of $7 
million. As mentioned above, the Swiss franc was then about 2:1. The loan to 
Darvont, as at the end of May 1984, was approximately AUD970,366 and the 
loan to Mount Barker was approximately AUD2,629,634. It is common 
ground that the loan was to be in a foreign currency. The cost would be the 
cost in Australian dollars as at the date of draw down and as at the date of 
repayment to purchase the foreign currency equivalent. 

It is the plaintiffs case that the loan was an oral agreement which was 
partly reduced to writing. The plaintiffs claim that it was a loan for seven 
years and not two years. The plaintiffs claim that if they met the interest and 
other charges at rollover dates during the first two years they would be 
granted an extension of the loan for a further five years. The plaintiffs claim 
that the loan was not repayable on 30 May 1986 because they had paid the 
interest due regularly and the Bank was obliged to extend the loan from 30 
May 1986 as agreed. Accordingly, the plaintiffs claim that no principal 
amount was owing at the time of the notices of default. The other aspect of 
the claim which has been the subject of a considerable amount of evidence 
and argument, is that in any event, the borrowing of these moneys in Swiss 
francs was subject to another oral agreement, namely, that the defendant 
bank would manage the borrowing so that the Bank would take steps to 
reduce the impact of any devaluation by changing the currency into another 
currency or back into Australian dollars on shore. The plaintiffs claim that by 
failing to take any action during the currency of the loan, the bank is in 
breach and has caused the plaintiffs significant loss. It is claimed that in so 
far as the personal plaintiffs offered their properties as security for these 
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loans, then the transactions can be avoided because they are unconscionable; 
see the Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447. 

It is clear from the evidence that in late February or early March the male 
plaintiffs became aware of the existence of foreign currency loans and they 
approached the defendant bank. At a significant meeting between Mr Foti 
and Mr Calabrese on the one hand, and Mr Morris of the defendant bank 
on the other hand, the three discussed the risks involved. The plaintiffs 
indicated that they wanted a long-term loan and they wanted to make 
application for that purpose. Mr Morris discussed what he termed "a basket 
of currencies". The lower interest offered by a Swiss franc loan was 
discussed. In addition there was a discussion about "hedging" but according 
to the plaintiffs, Mr Morris discouraged them from hedging, at least at that 
stage. The plaintiffs claim that Mr Morris assured them that they should not 
worry about currency fluctuations because the loan moneys could always be 
brought back on shore or changed into another currency. Mr Morris is 
supposed to have told the male plaintiffs that the defendant bank was 
watching the screen 24 hours a day and that the bank could contact the 
plaintiffs very quickly with advice as to what should be done. It was this 
discussion which gave rise to the claim that the defendant bank had 
undertaken to manage the loan on behalf of the plaintiffs and would be 
liable for any breach of that agreement. 

After that initial discussion there followed a number of telephone 
conversations. The availability of the funds was one topic. The plaintiffs were 
told some time early in May of 1984 that the loan· would be for two years. 
Mr Foti claimed that he discussed with Mr Morris the possibility of 
extending the loan beyond two years. It is claimed by the plaintiffs that 
Mr Morris informed Mr Foti that if the plaintiffs behaved themselves, that 
is, if they did the right thing, then they would have a further term of five 
years. There was some further discussion between Mr Morris and Mr Foti 
as to what was meant by the "right thing" and the plaintiffs claim that they 
were informed that if they paid the interest on time, then the bank would be 
prepared to extend the loan for a further five years. Mr Morris suggested 
that the income from the Torrensville Shopping Plaza be paid into an 
account to be opened with the defendant bank. The plaintiffs agreed to 
transfer this account as suggested by Mr Morris. 

The plaintiffs accepted the loan, and the necessary security documents 
were prepared by the bank and signed by the plaintiffs. The moneys then 
became available. Settlement was originally proposed on a Monday, but 
shortly before that day Mr Morris contacted Mr Foti and told him that the 
currency was moving against the Australian dollar and it would be better to 
draw down the loan on a Friday and pay the interest for the few intervening 
days. The plaintiffs agreed to this course. The plaintiffs further claim that 
this decision by the Bank to draw down on that Friday is an indication that 
the conduct of the bank in giving advice establishes the bank's undertaking to 
be responsible for the management of the loan. 

The statement of claim 
In the substituted statement of claim (which was filed pursuant to an order 

of this Court on 21 May 1987, and amended pursuant to leave granted by me 
on 7 July 1987), the plaintiffs set out the status of the various parties 
including the companies and the defendant bank. The defendant bank is 
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registered in New South Wales as a foreign company but has a place of 
business in South Australia. The various title deeds of the various properties 
which were registered in the plaintiffs' names at the time the loan was taken 
out, and the beneficial ownership of shares in the family companies and in 
the shelf company, Darvont Pty Ltd, are set out. The personal plaintiffs are 
the various directors and secretaries of the four plaintiff companies. The 
parcel of land at Torrensville, known as the Torrensville Shopping Complex, 
is registered in the name of the eighth plaintiff, Mount Barker. 

In par 5(b) of the statement of claim the plaintiffs plead that: 
"On or about 30 May 1984, the eighth-named plaintiff entered into a 
contract of loan (partly oral in conversations between the first-and 
fourth-named plaintiffs, on the one hand, and one Mark Kenneth 
Morris on behalf of the defendant, on the other hand, and partly 
evidenced in writing) with the defendant to enable the eighth-named 
plaintiff to discharge the existing loan to a company known as 
Associated Grocers Co-operative Limited. The writing is the document 
bearing the date 30th May 1984 addressed to the eighth plaintiff by the 
defendant and described as a Facility offer." 

The pleading goes on to refer to the document and to the conversations 
which were relied upon. The first conversation is alleged to have been late 
February or early March 1984 and the last, on or about 8 May 1984. Some 
were face to face conversations in the Adelaide office of the defendant bank 
and others were held by telephone. In par 5(c) the plaintiffs claim: 

"The underlying purpose of the plaintiffs in entering and in causing the 
eighth-named plaintiff to enter into the contract of loan referred to in 
subparograph (b) hereof was, and was known by the defendant to be, to 
enable the plaintiffs other than the eighth-named plaintiff to become 
indirectly the owners of the Torrensville Shopping Complex." 

In par 6 of the statement of claim, the plaintiffs allege that the terms and 
conditions of the contract of loan were, inter alia: 
(a) the maximum principal sum to be advanced was $2,629,634.00; 
(b) the principal sum was to be drawn down by the eighth-named plaintiff 

in a foreign currency; 
( c) during the term of the loan, interest only was payable; 
(d) interest was to be paid in dollars at a rate calculated at the aggregate of 

the 180 day Singapore Inter-Bank Offered Rate applicable at the date of 
draw down or rollover (as the case might be) and 1.5 per cent to be 
computed on the basis of a 360 day year; 

(e) the initial term of the loan facility was to be two years; 
(f) if interest was duly paid by the eighth-named plaintiff during the initial 

term of the loan facility, the facility would be renewed for five years 
upon the expiry of the initial term; 

(g) the facility would be rolled over at the conclusion of the first 180 days 
period thereof at which time the currency or currencies of indebtedness 
could be altered; 

(h) the defendant would render advice to the eighth-named plaintiff: 
(i) at the initial draw down; and 
(ii) prior to each rollover 

in connection with the selection of the currency or currencies of 
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indebtedness for the initial period and for the forthcoming rollover 
period, as the case may be; 

0) that the principal sum secured under the loan facility fro~ time to time 
would not be permitted to exceed one half of the value for the time 
being of the property secured; 

(k) the indebtedness of the eighth-named plaintiff under the facility would 
be: 

(i) secured by first registered mortgages over the following properties 
- Torrensville Shopping Complex; Wistow-Callington Quarry 
under the control of the plaintiff Rito Calabrese; 

(ii) joint and several guarantees as hereinafter set out (these are set 
out in par 110) of the statement of claim); 

(1) the defendant would monitor fluctuations in the Australian dollar; 
(m) the defendant would infonn the plaintiffs of fluctuations and anticipated 

and foreseeable fluctuations in the respective values of the Australian 
dollar and the currency or currencies of indebtedness as selected from time 
to time [the emphasis is mine]; 

(n) the defendant would inform the plaintiffs from time to time of the most 
appropriate currency to be adopted as the currency of indebtedness for 
forthcoming periods; 

(0) the defendant would adjust the currency of indebtedness with a view to 
keeping the principal sum, as expressed in the currency or currencies of 
indebtedness from time to time, as close as practicable to the sum 
initially drawn down, as expressed in Australian dollars; and 

(p) the defendant would exercise its skills so as to ensure that the borrowing 
arrangement would be mutually advantageous as between borrower and 
lender, the defendant having the benefit of payments of interest under 
the loan at the agreed rate and the eighth-named plaintiff being obliged 
to pay interest under the loan at the agreed rate and to repay a capital 
sum at the expiry of the facility approximately equivalent to the sum 
initially drawn down, as expressed in Australian dollars. 

On 1 June 1984 the eighth-named plaintiff executed a mortgage in favour 
of the defendant over the Torrensville Shopping Complex and (par 7) on the 
same date the first six plaintiffs executed deeds and mortgages by way of 
guarantee to secure performance by the eighth plaintiff of its obligation to 
the Bank. Deeds were executed by the first, third, fourth, sixth and seventh 
plaintiffs in the form of guarantees to the like effect. The sixth plaintiff 
executed a guarantee of payment by the borrower of the moneys when 
payable. The first, second, fifth and sixth plaintiffs executed deeds 
indemnifying the defendant against losses incurred in connection with the 
loan. The fourth plaintiff executed two deeds of defeasance over his rights 
and interests in two private mines in favour of the defendant and in respect 
of the loan (par 8). 

In February and May 1985, some of the Calabrese family mortgages were 
discharged. On 26 March 1985, the fourth and fifth plaintiffs executed a 
mortgage in respect of the land comprised in another property which had 
been purchased. 

In par 9 the plaintiffs allege that the granting of the mortgages and 
guarantees and the entering into the contract of loan was first in 
consideration of certain warranties which are set out in par 91 of the 
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statement of claim. It is alleged, amongst other things, that the defendant 
would: 
(a) monitor fluctuations in the Australian dollar; 
(b) inform the plaintiff of fluctuations and anticipated and foreseeable 

fluctuations of the same currency; 
( C) inform the plaintiffs of the most appropriate currency to be adopted as 

the currency of indebtedness for roll-overs; 
( d) adjust the currency of indebtedness with a view to keeping the principal 

sum, as expressed in the currency or currencies of indebtedness from 
time to time, as close as practicable to the sum initially drawn down, as 
expressed in Australian dollars; 

(e) exercise its skills so as to ensure that the borrowing arrangement would 
be mutually advantageous as between borrower and lender; 

(f) in the alternative to the above if interest was duly paid by the eighth
named plaintiff during the initial term of the loan facility "renew the 
facility for five years upon the expiry of the initial term"; 

(g) in the alternative that the cost in Australian dollars of repaying the loan 
at the expiry of the loan facility would not exceed one half of the value 
at that time of the property secured thereunder. 

The plaintiffs further allege in par 9 of the statement of claim, that the 
granting of the mortgages and guarantees and the entering into the loan was 
induced by certain representations alleging that: 
(a) the defendant had special expertise in providing advice and assistance to 

its customers relating to borrowings in foreign currency, and in 
particular skill in gathering intelligence on and anticipating and 
predicting fluctuations in currencies; 

(b) that a loan in Swiss francs was in the best and overall interests of the 
plaintiffs; 

(c) it was within the defendant's skill at each roll-over to adjust the 
currency of indebtedness with a view to keeping the principal sum as 
expressed in the currency or currencies of indebtedness from time to 
time at an amount approximate to the sum initially drawn down 
(expressed in Australian dollars); 

(d) that it was within the defendant's skill at the same time to adjust the 
currency of indebtedness and keep the principal sum (in Australian 
dollars) at such a level that if the currency of indebtedness were 
changed to Australian dollars the principal sum would be of such a 
magnitude that interest on it could be provided from the rental income 
of the Torrensville complex; and further, 

( e) that the cost in Australian dollars of repaying the principal sum would 
at no time exceed one half of the value of the property secured under 
the facility. 

Further it is alleged that the warranties are to be implied by reason of the 
relationship of banker and customer, which arose between the parties, and 
secondly, the underlying purpose of the transaction as communicated to the 
defendant (referred to above); and finally, the other terms and conditions of 
the transaction itself. 

The representations were alleged to have been made in the course of 
those same conversations. Further, or in the alternative to the above 
allegations relating to the warranties, the plaintiffs claim that the entry by the 
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eighth plaintiff into the contract of loan and the execution of the 
consequential security instruments and the execution of the guarantees 
"were in consideration of the warranties alleged in par 91 hereof". 

The contract of loan was entered into on 30 May 1984 by the defendant 
Darvont. This enabled Darvont to acquire the entire issued share capital in 
Mount Barker. Then mirror allegations are made in pars 10-15 alleging the 
same underlying purpose and conversations, warranties, representations and 
inducements as are alleged above in relation to the loan to the eighth-named 
plaintiff (Mount Barker). 

In par 16 the plaintiffs allege the value of the Australian dollar has fallen 
against the Swiss tranc as from 31 May 1984, when it was 1:2.0459 down to 
1:1.3554 as at 30 May 1986 and still further, as at the time of the institution 
of the proceedings in January 1987 to 1:1.09764. The plaintiffs allege that 
they reasonably relied on and trusted in the skill and judgment of the 
defendant as represented to them by Mr Morris on behalf of the defendant 
(par 17). 

In par 18 the plaintiffs claim that the defendants owed them a duty of care, 
first, to anticipate and be aware of fluctuations in the Australian dollar; 
secondly, to warn the plaintiffs of anticipated and actual falls in the value of 
the Australian dollar; thirdly, to render advice from time to time to the 
plaintiffs connected with the parties' future arrangements under the loan 
facilities mentioned and, fourthly, render advice from time to time to the 
plaintiffs in relation to exchange rates and the appropriate currency to be 
adopted and the appropriate currency of indebtedness, having regard to the 
plaintiffs' obligation under the facilities; and fifthly, not to profit 
unconscionably from its dealing with the plaintiff; and sixthly, not to unjustly 
enrich itself at the expense of the plaintiff; and seventhly, change the 
currency of indebtedness from time to time so as to ensure that the principal 
sum repayable would be as near as possible to the equivalent in Australian 
dollars to the amount originally drawn down, and finally, to inform the 
plaintiffs that the loan to security ratio was being exceeded. 

The plaintiffs claim that they have suffered loss and damage (par 19). The 
plaintiffs allege (par 20) the loss and damage was caused by breaches of 
contract as referred to above in relation to the terms and conditions, 
warranties and representations in that the defendant: 
(a) failed to advise the plaintiffs as to the most advantageous currency risk 

both at the time of draw down and at the time of roll-overs; 
(b) permitted the principal sum as expressed in Australian dollars "to 

exceed 50 . per cent of the value of the properties secured by the 
mortgages"; 

( c) failed to (i) monitor; (ii) inform the plaintiffs of the fluctuations in 
respect of the Australian dollar and the Swiss franc; 

( d) failed to adjust the currency of indebtedness with a view to keeping the 
principal sum, as expressed in the currency or currencies of 
indebtedness from time to time at an amount approximate to the sum 
initially drawn down as expressed in Australian dollars; 

(e) failed to advise the plaintiffs to draw down the facility at its inception in 
a currency other than Swiss francs; and 

(f) failed to advise the plaintiffs to roll-over the facility in a currency other 
than Swiss francs. 
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The plaintiffs allege that the representations made on behalf of the 
defendant relied upon were false (par 20.11). The particulars are: 
(a) the defendant, its servants or agents, did not have sufficient expertise in 

providing advice and assistance nor sufficient skill in gathering 
intelligence on and anticipating and predicting fluctuations in 
currencies, 

(b) neither at the initial draw down nor at the roll-over time. 
The plaintiffs further allege that: 
( C) the defendant <lid not have the necessary skills to manage the loan in 

this regard by keeping it to an amount approximate to the sum initially 
drawn down, and 

(d) to adjust the currency of indebtedness by keeping the sum at such level 
that if the currency of indebtedness were changed to Australian dollars, 
the principal sum would be of such a magnitude that interest on it could 
be provided from the rental income of the Torrensville Shopping 
Centre. 

The plaintiffs also allege a number of negligent breaches of duty on behalf 
of the defendant (par 2OIII) relating to failure to anticipate the valuation and 
a number of instances where it is alleged the defendant failed to warh the 
plaintiffs about the controls on the Australian dollar, devaluation of the 
Australian dollar, the over value of the Australian dollar as against the Swiss 
franc, the likelihood of the Australian dollar being a target of currency 
speculators, and failing to advise the plaintiffs to withdraw from the 
transactions. There are a number of other allegations relating to failure to 
warn of the risks inherent in the borrowings and permitting and encouraging 
the plaintiffs to enter into the transactions. Further it is alleged the 
defendant failed to advise the plaintiffs to alter the currency of indebtedness 
or to alter that currency with a view to keeping the principal sum at the 
approximate sum initially drawn down, and failed to advise the plaintiffs to 
adopt the strategies and means of keeping the principal sum at an amount 
approximate to the sum initially drawn down, and further permitting and 
encouraging the plaintiffs to enter into, draw down, and roll-over the loan 
facilities in Swiss francs. In these circumstances, the plaintiffs claim that 
there was a duty to infonn them and each of them of the risks inherent in the 
loan facilities and guarantees, which risks were not inherent in ordinary 
borrowings in Australian dollars (par 22). The plaintiffs allege the defendant 
failed in this duty (par 25). They further allege that the risks inherent in the 
loan were: 

(i) a significant fall in the value of the Australian dollar in relation to 
the currency of indebtedness from time to time, and 

(ii) choices as to currency or currencies of indebtedness from time to 
time (par 23(2)). These choices obliged the defendant to exercise 
its skill and judgment. 

The plaintiffs claim that the enforcement by the defendant of the guarantees 
is, in the circumstances, unconscionable (par 24). 

As to the notices of default which have been served on them the plaintiffs 
deny that there was any default on their part (par 27). Further, the plaintiffs 
allege that the loans had been extended by the defendant on 10 November 
1986 until 10 February 1987, and reference is made to notes dated 10 
November 1986, addressed individually to the seventh and eighth plaintiffs, 
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stating a confirmation of the deposit of an amount of Swiss francs regarding 
each of the seventh- and eighth-named plaintiffs (par 27 and 28). The 
plaintiffs allege the said extensions released the seventh- and eighth-named 
plaintiffs from their indebtedness under the said loan facilities and 
discharged the securities referred to (par 28). It is alleged that the notices 
are therefore null, void and of no effect (par 29). The plaintiffs then say that 
if the defendant is permitted to act upon the said notices it will have been 
permitted to unjustly enrich itself at the expense of the plaintiffs and in the 
premises (par 30). The plaintiffs say that if they are indebted to the 
defendant, they are indebted only in the sum of $3,600,000.00 (par 32(a)), or 
"a sum equivalent to the value in Australian dollars of the amount owing to 
the defendant, as expressed in Swiss francs, as of 30 May 1986 under loan 
facilities" (par 31(b)). The plaintiffs allege they have done everything on 
their part necessary to be done to entitle them to a renewal of the loan 
facilities for the further tenn of five years, but that the defendant has refused 
and continues to refuse to renew the said facilities (par 32). 

The plaintiffs claim: 
(i) damages and 
(li) declarations that: 

1. The notices of default are null, void or of no effect; 
2. The plaintiffs were not indebted to the defendant in the sums 

claimed on the respective dates; 
3. The guarantees and ancillary securities are 

(a) void for want of consideration; or 
(b) voidable at the election of the plaintiffs other than the 

seventh or eighth-named plaintiffs. 
Further the plaintiffs claim an order that the defendant be restrained both 
pending suit and until further order from acting on any of the said notices 
and secondly, attempting to enforce or exercise any of its powers under the 
mortgages which are set out in the statement of claim. Finally, the plaintiffs 
seek orders that the defendant execute and deliver to the plaintiffs 
discharges in registrable form of the mortgages and secondly, that the 
guarantees be set aside and further, that the defendant deliver up to the 
plaintiff all copies of the guarantees for cancellation and destruction and that 
the defendant renew the loan facilities for a further period of five years. 
Interest under the Supreme Court Act is claimed. Finally, such further other 
relief as to the court seems just. 

The defence 
In its substituted defence and counterclaim, the defendant, after admitting 

certain formal matters including the plaintiffs' registered titles, puts the 
alleged agreement with the eighth plaintiff in issue by par 5: 

"(a) On or about the 30th day of May 1984 the defendant agreed to lend 
to the eighth plaintiff which agreed to bOlTOW from the defendant an 
amount in foreign currency equivalent at the date of draw down to 
the sum of AUD2,629,634.oo ... upon and subject to the terms and 
conditions set out in a certain letter from the defendant to the 
eighth plaintiff dated 30th May 1984 called the 'Mount Barker 
letter'." 

The defendant alleges that that letter stated the purpose of the loan, 
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namely, to enable the eighth plaintiff to discharge its liability to Associated 
Grocers Co-operative Ltd 

The defendant puts in issue the substantive allegations in par 6 of the 
statement of claim except for certain matters which are beyond dispute such 
as: 

(a) the principal sum of the loan was drawn down in a foreign currency 
and 

(b) that during the term of the loan, interest only was payable, and that 
(c) the facility would be rolled over at the conclusion of the first 180 days 

period thereof at which time the currency could be altered. 
The security documents entered into by the plaintiffs are not in dispute. As 
to the interest payable, the defendant says (par 6(b) of the defence) that 
interest "was to be calculated at the aggregate of the 180 day Singapore 
Inter-Bank offered rate applicable on the date of draw down or rollover (as 
the case may be) and 1.5 per cent per annum and was to be computed on the 
basis of a 360 day year during the term of the Mount Barker loan interest 
payable quarterly in arrears and in the foreign currency of draw down or 
rollover (as the case may be)". The defendant pleads specifically that the 
term of the loan was for two years from the date of draw down (par 6(c». 
The loan security ratio "was not to exceed 0.50 to 1.00" (par 6(d». As to the 
allegation by the plaintiffs that the foreign currency could be altered to other 
foreign currencies freely convertible, the defendant further alleges that such 
alteration could only be to another foreign currency freely convertible and 
"acceptable to the defendant". As to the documents by way of guarantee the 
defendant says they were executed by way of guarantee of "the performance 
by the ... plaintiff of its (their) obligations pursuant to" the facility offer 
referred to as a letter. Similar denials are made in respect of the other 
deeds. The execution of the deed of defeasance by the fourth plaintiff is 
admitted by the defendant (par 8( a) (x) of the defence). The mortgage 
documents referred to in par 8(xi) of the statement of claim are admitted 
(that is the changeover of certain Calabrese mortgages in February and May 
1985). 

As to the allegations relating to warranties (par 9 of the statement of 
claim), the defendant denies such allegations in par 10. Further, the 
defendant denies that the contract of loan was induced by any representations 
made by the defendant, its servant or agents, and denies that the plaintiffs 
were induced to enter into the loan by any such statements. Similarly, the 
allegations in the amended pars 9A, 9B and 9C of the statement of claim are 
denied in par 12 of the defence. 

As to the loan itself made to the seventh plaintiff (par 10 of the statement 
of claim) the defendant says (par 13) that it agreed to lend to that plaintiff, 
who agreed to borrow the amount of foreign currency equivalent at the date 
of draw down to AUD970,366.00 upon the terms and conditions set out in a 
certain letter from the defendant to the seventh plaintiff, dated 30 May 1984 
(the "Darvont Letter"). Similar denials relating to the Mount Barker 
transaction are repeated in par 14 of the defence. In the same way the 
defendant admits the allegations relating to the loan being one in foreign 
currency and as to the interest payments similar to the admissions in relation 
to the Mount Barker letter. Mirror denials as to alleged warranties, 
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representations and pars 13A, 13B and 13C of the statement of claim are 
repeated in pars 18, 19 and 20 of the defence. 

By an amended pleading at the trial the defence set up estoppel by the 
execution of deeds in pars lOA and lOB which read: 

"20. In further answer to paragraphs 6 and 11 of the statement of 
claim the defendant says that each plaintiff is estopped by the 
execution of the deeds referred to in paragraphs 39 and 47 of the 
defendants counterclaim from asserting the terms and conditions 
of the contract of loan referred to therein save and except as 
admitted in paragraphs 6, 7, 14 and 15 of this defence. 

2OB. In further answer to par 9A, 9C, 13, 13A and 13C of the 
statement of claim, the defendant says that each plaintiff is 
estopped by the execution of the deeds referred to in par 39 and 
47 of the defendants counterclaim from asserting the warranties 
referred to herein." 

The defendant admits that the exchange rate as at 31 May 1984, was 
1:2.0459, but says that as at 30 May 1986 it was 1:1.3639 and not as stated in 
the statement of claim. Further, the defendant says that as at the date of the 
institution of the proceedings, the rate was 1:1.0023. 

The defendant denies that the plaintiffs relied on the skill and judgment of 
the defendant as represented to the plaintiffs as alleged in par 16 of the 
statement of claim by the denial in par 24 of the defence. Similarly, in 
par 25, the defendant denies that the plaintiffs were owed any duty in respect 
of the matters and things referred to in par 18 of the statement of claim. The 
defendant denies that the plaintiffs have suffered any loss or damage as 
alleged in par 19 of the statement of claim. Further, the defendant denies the 
allegations of duty to inform the plaintiffs of the alleged risks (par 22 of the 
statement of claim), and further of the failure to disclose information 
relating to such risks as alleged in par 23 of the statement of claim. The 
defendant denies that the enforcement of the guarantees was, in the 
circumstances, unconscionable as alleged in par 24 of the statement of claim. 
The defendant denies that the guarantees were not supported by sufficient 
consideration moving from the defendant to the plaintiffs as alleged in 
par 25 of the statement of claim (par 30 of the defence). 

The details of the notices of default are expressly pleaded to in par 31 of 
the defence'. By par 32 the defendant expressly sets up the allegations of 
default by the seventh and eighth plaintiffs and that the loans have not been 
extended as alleged by the plaintiffs. The defendant denies that the plaintiffs 
are entitled to maintain the claims in law as set out in par 28 of the 
statement of claim. 

In par 34 of the defence the defendant denies the allegation by the 
plaintiffs that they are only indebted to the extent set out in par 31 of the 
statement of claim and plead expressly that "from and since the date of draw 
down" (the first five and the seventh plaintiffs) have been and remain 
indebted to the defendant in the sum of CHF1,985,271.80 ... and that "the 
fourth and eighth plaintiffs from and since the date of draw down have been 
and remain indebted to the defendant in the sum of CHF 5,397,968.20". The 
defendant admits that it has refused and continues to refuse to renew the 
said facilities as alleged in par 32 of the statement of claim and says that the 
plaintiffs are not entitled to a renewal of the loans for a further term of five 
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years. Accordingly, the defendant claims that the plaintiffs are entitled to the 
relief claimed. 

Counterclaim 
In its counterclaim, the defendant sets up the agreement of 30th day of 

May 1984 both in the "Mount Barker letter" and in the "Darvont letter". In 
par 40 of the counterclaim the defendant states that on or about 31 May 
1984 and at the request of the plaintiffs the Mount Barker loan was drawn 
down in Swiss francs in the sum of CHF 5,379,968.20 and in par 41 claims 
that this same amount was the amount of the indebtedness to the defendant 
as at 31 May 1986. The defendant alleges that the eighth plaintiff has 
wrongfully refused to repay this amount. The defendant counterclaims that 
pursuant to the mortgages which have been granted, the plaintiffs have 
wrongfully refused to pay the sum to the defendant and that the defendant 
has issued the notices of demand against the fourth and eighth-named 
plaintiffs as set out and particularised in par 44 of the counterclaim. In 
pars 45-47 of the counterclaim, similar pleadings are stated in relation to the 
Darvont letter and the indebtedness of the first, third, fourth, sixth and 
seventh-named plaintiffs and in par 49 the defendant counterclaims that on 
or about 31 May 1984 and at the request of the plaintiff, the Darvont loan 
was drawn down in Swi$g francs, namely CHF 1,985,271.80. The defendant 
accordingly pleads that the said plaintiffs have wrongfully refused to repay 
this amount and that the notices of demand were accordingly issued in 
relation to the mortgages and guarantees which were granted to the 
defendant. 

(1) The defendant counterclaims: 
(i) Judgment against the eighth plaintiff in the sum of CHF 

5,379,968.20. 
(ii) Judgment against the seventh plaintiff in the sum of CHF 

1,985,271.80. 
(2) Declarations that the several mortgages, guarantees, deeds of defeas

ance and deed of indemnity are valid and that the notices of demand 
and notices of default and intention to sell referred to in pars 44 and 53 
of the counterclaim are likewise valid. 

(3) Interest. 
(4) Costs. 
(5) Further or other relief. 

Letters between the parties as at the end of the two year loan 
By separate letters dated 29 May 1986, the defendant bank wrote to the 

seventh and eighth plaintiffs claiming the amounts specified in (i) and (ii) of 
the counterclaim set out above and continued: 

"Following our recent discussions and after due consideration by 
ourselves we wish to advise that we are not in a position to extend the 
maturity date of this facility and accordingly all monies due by way of 
principal, interest and charges will become payable as at the existing 
maturity date. 

After closely monitoring this facility since its inception, we well realise 
the complexities involved in either its refinancing and/or repayment and 
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accordingly you are requested to ensure that payment in full is effected 
no later than 31st August, 1986. We would stress that the decision not to 
extend the maturity date of this facility has been taken only after 
thorough consideration, consultation at length with our Board in Sydney 
and due and fair consideration of all relevant facts pertaining to the 
ongoing servicing of the facility." 

By further letters dated 4 June to the same plaintiffs the defendant bank 
stated that: 

"We advise we have renewed the foreign exchange contingent of the 
facility for a further one month to the 4th July, 1986. 

In that regard, we would stress that whilst we have given an absolute 
maximum of three months to repay the facility it would be in your best 
interests to repay the facility as soon as possible. 
Could you please liaise with us constantly concerning the repayment of 
this facility and, as indicated to you, our Bank remains at your full 
disposal to assist in the swift and amicable settlement of this matter." 

Then on 12 August 1986, the first-named plaintiff wrote to the defendant 
bank stating: 

"I write to keep you informed of our actions in relation to your loans. 
You will understand that the situation is a most unhappy one for me 
and Rito Calabrese. We realise that the supermarket will have to be 
sold and since discussing our sales plans with you, we have reduced our 
asking price from $5,200,000 to $4,975,000 as established with Hookers 
who are our sole agents unti113 August 1986. 

Colliers have recently approached Rito Calabrese and claim to have 
clients interested in the property. It is now our intention to list the 
property with both Hookers and Colliers in the hope of effecting a 
quicker sale. It seems unlikely that we will be able to meet your 31st 
August deadline and your threat of effecting a mortgagee sale of our 
assets at that time is of great concern to us. We feel that it is 
unreasonable in the circumstances to only allow us 90 days. There have 
not been many properties of this size sold in such a short time except at 
a considerable discount. 

We believe that BNP should allow us more time to negotiate the sale 
of Torrensville and then determine a further course of action. 
Please let us know of your position in this matter." 

On 28 August 1986, the defendant bank, over the signature of a Mr 
Henderson, replied to Mr Foti's letter of 12 August, advising as follows: 

"As has been previously advised to you, our bank is not in a position to 
continue provision of the loan facilities to the above-captioned two 
companies and in that regard you have been advised accordingly as per 
our letter of May 29, 1986. 

Should you be unable to fulfil the request as per that letter, ie full 
repayment of all facilities by the 31st August, 1986, you will appreciate 
that there may be no alternative but for us to seek recovery through 
recourse to our securities. We would wish to stress however at this stage 
that it is, and always will be, our Bank's intention to settle this matter as 
swiftly, professionally and amicably as possible. 
In the meantime however, we remain at your disposal to further discuss 
the matter should you wish to do so." 
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On 29 August 1986, the bank wrote to both the plaintiff, Mr G Foti, and 
the plaintiff, Mr R Calabrese, setting out the arrangements for a foreign 
currency hedge. This correspondence apparently arose out of a conversation 
with Mr John Henderson, branch manager of the bank in Adelaide, on the 
subject of hedging of Swiss franc loans. In the letter, amongst other things, it 
is stated: 

"A foreign currency hedge is a means of eliminating exchange risk, by 
providing protection against future exchange rate movements, and is 
likened to an insurance policy. However with a hedge there is no 
physical delivery of foreign currency at maturity. Sett1~ment takes place 
in Australian Currency on the basis of the difference between the 
agreed hedge rate and the exchange rate current at the maturity date." 

The letter then sets out an example of a Swiss franc loan of 1,000,000 francs 
due to be repaid on 25 November 1986, and states how a hedge would work: 

"A hedge contract is determined eg 1.0010. Now regardless of any 
subsequent rate movements the hedge rate remains fixed for the life of 
the contract. On 25th November 1986, the hedge rate is calculated 
at 1.0091 and settled thus: 
Bank sells at 1.0010 (original hedge rate) 
Bank buys at 1.0091 (settlement rate) 
Cost to client 0.0081" 

The letter goes on to state that there is no actual purchase or sale of Swiss 
francs. Settlement takes place by paying the bank the difference in AVD 
reflected by the movement of 0.0081, that is, 

"CHF 1,000,000 at 1.0010 AUD 999,000.99 
CHF 1,000,000 at 1.0091 AUD 990,982.06 
Client pays bank AUD 8,018.93 

The client has an underlying foreign exchange transaction, and now 
asks the bank to sell him CHF 1,000,000 at the current rate. Thus the 
amount paid out by the client to settle the hedge is regained by the 
advantageous movement in the exchange rate." 

The letter goes on to state that the hedge has therefore achieved the 
desired result of protection from exchange rate movements, but, just as with 
forward contracts, hedges guard against losses, but also preclude profits from 
being made. The letter then explains how this is so. It is a form of 
eliminating the client risk. The writer then invites Mr Foti or Mr Calabrese 
to contact either Mr Ferguson or Mr Henderson of the defendant bank. The 
existing loan is stated to currently mature on 8 September 1986 and the 
clients are asked to make an early response as to a course of action. 

It is then necessary to examine the correspondence which passed between 
the parties up to and including the entering into the foreign currency loan. 

The documents - facility otTer - negotiations - final agreement 
On 27 April 1984, the ftrst-named plaintiff wrote to Mr Mark Morris of 

the defendant bank setting out the steps to be involved in the acquisition by 
the company, Mount Barker Supermarkets Pty Ltd and ultimately the land 
owned by it. Those steps, as outlined by Mr Foti in his letter, were: 

"(a) On or about the 9th day of April 1984, G and E Foti Enterprises 
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Pty Ltd and Rito Calabrese entered into an agreement with 
Associated Grocers Co-operative Limited to acquire the whole of 
the shares in Mount Barker Supermarkets Pty Ltd. 

(b) The abovementioned Purchasers entered into the contract as agent 
for Darvont Pty Ltd as trustee of the Torrensville Supermarket 
Unit Trust and it is intended that all of the shares be transferred to 
Darvont Pty Ltd in Mount Barker Supermarkets Pty Ltd as trustee 
of the aforesaid Unit Trust. 

(c) All parties to the transaction for the sale and purchase of shares 
are currently undertaking the steps required by section 129 of the 
Companies (South Australia) Code to facilitate Mount Barker 
Supermarkets Pty Ltd giving financial assistance in the purchase of 
its shares. This assistance involves borrowing all moneys required 
to perform the contract on the security of a mortgage over its 
property to secure Mount Barker Supermarkets Pty Ltd 

(d) Once settlement is effected on the purchase of the shares then 
Mount Barker Supermarkets Pty Ltd is to be put into liquidation to 
enable a distribution in specie of the land owned by that company 
to the trustee of the Unit Trust. 
To facilitate this part of the transaction I request that your security 
documents be drawn accordingly. I would not like the borrowings 
to become immediately then due and payable ie on the liquidation 
of Mount Barker Supermarkets Pty Ltd. I would also hope that you 
could ensure that any further documentation of the transaction on 
the liquidation occurring is kept to a minimum. I contemplate that 
the transfer in specie will be made subject to your then existing 
mortgage of the land currently owned by the company Mount 
Barker Supermarkets Pty Ltd." 

On 9 May 1984, Mr Mark Morris of the defendant bank wrote to the 
company secretary of Mount Barker Supermarkets Pty Ltd referring to the 
offer from G and E Foti Enterprises Pty Ltd and Mr Rito Calabrese and 
specified the documentation involved (certified where applicable): 

"(1) Copy of the minutes of a meeting of directors resolving to send out 
notice to call an extraordinary general meeting; 

(2) Notice of extraordinary general meeting; 
(3) Minutes of extraordinary general meeting; 
(4) Statement of directors pursuant to s 130(6); 
(5) Copy of the latest available audited financial statements of the 

company; 
and in due course 

(6) Declaration by the directors that no applications had been 
opposing the giving of the financial assistance." 

The directors are asked to direct any inquiries to Mr Morris. 
On 21 May 1984, Messrs Cleland & Co, solicitors, wrote to Messrs 

O'Loughlin Robertson & Co, solicitors for the defendant bank. In that letter 
Cleland & Co set out a number of details relating to the leases and 
registration thereof in connection with the shopping centre and to the 
nomination of the shelf company, Darvont Pty Ltd, on behalf of Mr Rito 
Calabrese on the one hand, as trustee of the Torrensville Unit Trust, and 
similarly, on behalf of G and E Foti Enterprises Pty Ltd. Further details in 
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the letter relate to the execution of the mortgage by the directors of Mount 
Barker Supermarkets Pty Ltd and the statutory declaration in respect of the 
debt due by that company. Notes are attached to the letter. The solicitor 
states, "As you see from those notes we have set out a preferred method of 
financing". The writer was instructed by his clients this method would be 
acceptable to the Bank, "notwithstanding that it may mirror further third 
party securities". The notes also deal with the distribution of stamp duty and 
the list of properties which are being provided by way of security. The notes 
are as follows: 

"1. Darvont P jL as trustee of the Torrensville Unit Trust. The current 
unit holder is R Calabrese. With the advent of Wistow Quarries Pty 
Ltd as trustee of the Calabrese family trust, the units held by him 
should be transferred to that trust. 

2. The passing of the benefit of the contract of sale and purchase to 
Darvont Pty Ltd. 
(a) Nomination in respect of Calabrese. 
(b) Deed of assignment of interest of G and E Foti Enterprises 

Pty Ltd to Darvont Pty Ltd. As a deposit of $25,000 was paid, 
stamp duty of $430 will be payable. This procedure is to be 
adopted, having regard to the discrepancies in the contract. 

3. BNP financing. 
(a) In view of the possible difficulties with section 71(b) of the 

Stamp Duties Act 1923 as amended (see later) the following 
loan structure is preferable: 
(i) A loan to Darvont as trustee of $2.625m to be made by 

BNP. This is to be on lent by that company to Mt Barker 
at a considerably higher interest rate. The loan agreement 
should express that Mt Barker does not wish to take the 
currency fluctuation risk and so justify the differing rates 
of interest. 
This can be secured by BNP by: 
(1) Charge over the loan to Darvont (if necessary). 
(2) Third Party mortgage from Mt Barker over its 

shopping centre. 
(3) Third Party mortgage over Foti & Calabrese land. 

(ii) The balance required by Darvont to advance to Mt 
Barker can be advanced out of other moneys borrowed by 
Darvont. 

(iii) A loan to Darvont as trustee of $.675m by BNP to be 
used to complete the purchase of the shares. This is to be 
secured by a Third Party Mortgage over Foti & Calabrese 
land. 

(iv) A loan to Calabrese of $200,000 by BNP to be secured by 
mortgage over Calabrese land only. This is to be used to 
payout existing mortgages (note - we should confirm 
that the mortgages have been notified and ready for the 
30th May 1984). 

(b) The other loan structure which has been discussed is as 
follows: 
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(i) A loan to Mt Barker of approx $2.625m by BNP secured 
by: 
(1) Mortgage over its shopping centre. 
(2) Third Party Mortgage over Foti & Calabrese land. 

(ii) A loan to Darvont of $.675m by BNP secured by a Third 
Party Mortgage over Foti & Calabrese land. 

(iii) A loan to Calabrese of $200,000 by BNP to be secured by 
mortgage over Calabrese land only. 

(c) Neither of the fmancing structures appears to fall within the 
provisions of section 129 and section 130 of the code. BNP 
requirements to satisfy it will need attention. 

(d) Stamp Duty on Mortgages for $3.5m is $U,250. 
(e) The BNP security documents must permit Mt Barker to be 

wound up without any sums becoming immediately due and 
payable or the security becoming enforceable." 

Paragraph 5 of the note provides that the sale of Mount Barker is with all 
existing leases. They are to be registered in priority to the BNP mortgage. 
Paragraph 6 deals with the settlement on the purchase of Mount Barker, and 
details the preparation of the share transfers, the nominations under cl 6 of 
the agreement, including the resignations of directors, secretary and auditor 
and the consent to act as new directors and secretaries, the minutes of 
directors' meetings, return of change of directors, return of change of 
registered office and change of public officer. Note 6(b) specifies the various 
checks to be carried out relating to leases, statutory records and tax returns 
and accounts. Finally, in 6( c) provision is made for stamp duty of all 
documents to be arranged, and the cheques and the persons to be present 
including directors for the meeting, and representatives of the defendant 
bank, the Calabrese mortgages, the metropolitan road widening plan, and 
finally, a settlement statement. 

By letter dated 30 May 1984, addressed to Mount Barker Supermarkets 
Pty Ltd, the defendant bank made what it calls its "facility offer". In that 
offer the defendant bank refers to the recent discussions and sets out the 
details of the terms and conditions of the facilities that the bank are 
prepared to make available in response to the application for finance. Those 
terms and conditions as stated in the document (Ex P4) are: 

"Lender Banque Nationale de Paris ('the Bank') 
Borrower Mount Barker Supermarkets Pty Ltd ('the company') 
Nature Fully drawn down offshore borrowing facility with Multi 

Currency Option - interest only. 
Amount Foreign currency equivalent up to a maximum of 

AUD2,629,634.00 (Two Million Six Hundred and Twenty 
Nine Thousand Six Hundred and Thirty Four Dollars 
Australian). 

This facility is made available in foreign currency and is not available for 
drawdown in Australian Dollars. As such drawdown or rollover (as the 
case may be) will take place in foreign currency and the indebtedness of 
the borrower to the Bank always remains in the foreign currency of 
drawdown or rollover (as the case may be). Since the foreign currency 
amount will not be known until the date of drawdown, the amount of 
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this facility is expressed, for the sake of definition, as the foreign 
currency equivalent as detailed above. 

Tenn 
Purpose 

Interest Rate 

Interest Payment 

Drawdown 

Notice of Drawdown: 

Loan Security Ratio : 

two years from date of drawdown. 
The loan amount is required to discharge the 
company's liability to Associated Grocers Co
operative Limited. 
Interest will be calculated at the aggregate of the 
180 day Singapore Inter-Bank Offered Rate 
(SIB OR) (applicable on the date of drawdown 
or rollover (as the case may be)) and 1.5 per 
cent per annum and will be computed on the 
basis of a 360 day year. 
Interest will be payable quarterly in arrears on 
the last day of each of the months of March, 
June, September and December during the term 
of the loan in the foreign currency of drawdown 
or rollover (as the case may be). 
Drawdown of this facility will be made in foreign 
currency for a period of 180 days at anyone 
time. 
At the conclusion of the initial 180 days the 
facility will be rolled over for a further period of 
180 days and so on, up to and not exceeding the 
maturity date of the facility that is two years 
from date of drawdown. 
On initial drawdown and subsequent 180 day 
rollover the borrower can select either an 
individual foreign currency or a selection 
(basket) of foreign currencies in which to 
drawdown this facility. However the foreign 
currency/currencies selected must be a cur
rency/currencies freely convertible and accept
able to the Bank. 
Accordingly this facility permits the borrower, 
during the course of the facility, to switch from 
one foreign currency to another foreign currency. 
But this can only be done at the conclusion of 
the relevant 180 day period. 
The amount that can be drawn down in any 
singular foreign currency shall not be less than 
the equivalent of A$500,OOO (Five Hundred 
Thousand Australian Dollars). 
The Borrower is required to notify the Bank two 
business days before drawdown or rollover (as 
the case may be) of the foreign cur
rency / currencies that they have selected for the 
forthcoming 180 day period. 
The Loan to Security Ratio for this facility is not 
to exceed 0.50 to 1.00. 
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Taxation 

Establishment fee 
Repayment 

Early Repayment 

Stamp Duty & All 
other Charges 

Security 

All payments of principal, interest and fees 
payable to the lender in connection with this 
facility shall be made free and clear of and 
without deduction for or in respect of any and all 
present and future taxes, withholdings, duties, 
charges and other levies, costs and expenses 
whatsoever nature imposed by the Australian or 
State Government or any political or taxing or 
other authority whatsoever. 
Nil 
This facility is to be repaid in full at the maturity 
of the loan in the foreign currency/currencies of 
drawdown or rollover (as the case may be) which 
is then the subject of the loan. 
Partial or full early repayment of the loan is 
permitted after 30 days prior written notice. 
However an early repayment fee of 0.25 per cent 
flat on the amount repaid will apply. 
All stamp duties and all costs and disbursements 
whatsoever incurred by the Bank (inclusive of 
those of our solicitor) are for your account and 
are to be borne by yourselves irrespective of 
whether or not drawdown takes place. 
(1) Registered first-ranking mortgages (in such 

form as the Bank may reasonably require) 
free from all prior mortgages, charges, liens, 
encumbrances, estates and interests (unless 
the Bank otherwise agrees) over the follow
ing properties: 

Registered 
Volume Folio Address Proprietor 
4217 939 Torrensville MtBarker 

Shopping Com- Supermarket 
plex, Henley P/L 
Beach Rd, 
Torrensville 

4188 454 Wistow RCalabrese 
Callington 
Quarry, 
Callington 

Being Private Mine 170 and all rights attaching 
thereto: 

(2) Independent written valuations, by a 
licenced valuer, of the security detailed 
above. These valuations are to be addressed 
to ourselves for mortgage purposes. 
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Validity and 
Acceptance of Offer 

(3) Normal commercial insurance is to be taken 
out as required by the mortgages over all 
the secured property with an insurer accept
able to the Bank and with whom we hold a 
concessions agreement. Kindly arrange for 
us to receive: 

Original policy of insurance (or 
alternatively a copy certified by the 
relative insurance company) noting our 
interest as mortgagee and indepen
dently detailing the amount insured for 
'buildings' . 
Copy of the relative premium receipt/ s 

(4) Joint and several guarantees of the pur
chasers and/or proprietors and/or 
associated persons and/or associated 
companies will be required as advised by the 
Bank. 

(S) The company is required to establish with 
the Bank an interest bearing deposit ac
count styled 'Torrensville Shopping Plaza -
Rental Account'. Rental .. received from the 
abovementioned shopping complex are to 
be placed to the credit of this account 
following receipt from the relative tenants 
so that as at the end of each quarter as 
aforesaid, say for the quarter ending 30th 
June, 1984, a minimum credit balance of 
A$94,OOO (Ninety Four Thousand Australian 
Dollars) exists in the 'Torrensville Shopping 
Plaza - Rental Account'; such credit bal
ance will be applied in reduction of the 
interest then due to the lender. 

Accordingly, the security documentation will 
contain the necessary authority for the 
'Torrensville Shopping Plaza - Rental Account' 
to be drawn upon by the Bank for the payment 
of the accrued debit interest. 
Credit interest, at the Bank's market rate, will be 
paid on rentals deposited to the 'Torrensville 
Shopping Plaza - Rental Account'. 

This offer is conditional upon the proposed use 
of the funds being lawful in all respects and in 
particular, not being in breach of the companies 
(South Australia) code." 

Exhibit P5 is the facility offer to Darvont Pty Ltd which is also dated 30 
May 1984, and in similar terms except that the foreign currency equivalent is 
up to a maximum of AUD970,366.00. Apart from this amount of the foreign 
currency, the purpose, the interest rate, the interest payments, draw down, 
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notice of draw down, loan security ratio, taxation, establishment fee, 
repayment, early repayment and stamp duty and all other charges are in 
similar terms to the facility offer addressed to Mount Barker Supermarkets 
Pty Ltd. The items of property listed by way of security in Ex P5 differ in 
that instead of the Torrensville Shopping Centre Complex title and the 
Wistow Quarry at Callington title, there are a number of properties owned 
and registered in the name of Mr G Foti or Mrs E Foti or G and E Foti 
Enterprises Pty Ltd and a number of properties owned by Mr R Calabrese 
or R and L Calabrese. In this facility offer the Willunga Quarry owned by 
Mr R Calabrese is listed. The Wistow Quarry at Callington is listed as a 
registered second-ranking mortgage subject to the first-ranking mortgage to 
the defendant bank secured on advance to Mount Barker Supermarkets Pty 
Ltd. Provisions as to independent written valuations, the normal commercial 
or household insurance, joint and several guarantees of the purchasers, and 
finally (by cl 6) the registered proprietors of the properties (listed as 
securities) are required to jointly establish with the defendant bank an 
interest-bearing deposit account styled "Foti-Calabrese Rental Account". 
Clause 6 then specifies that the rentals received from the properties: 

" ... are to be placed to the credit of this account following receipt from 
the relative tenants so that at the end of each quarter a minimum credit 
balance of $31,000 (Thirty one thousand Australian dollars) exists in the 
'Foti-Calabrese - Rental Account'; such credit balance will be applied 
in reduction of the interest then due to the lender. 

Accordingly, the security documentation will contain the necessary 
authority for the 'Foti-Calabrese - Rental Account' to be drawn upon 
by the bank for the payment of accrued debit interest. Credit interest at 
the Bank's market rate will be paid on rentals deposited to the 'Foti
Calabrese Rental Account'." 

Clause 7 of the facility offer provides: 
"(7) Whereas the Company is the trustee of the Torrensville Unit Trust 

before drawdown the Company shall execute and the Company 
shall cause its director and the beneficiaries of the said trust to 
execute such documents as the Bank shall require in relation to 
inter alia, restriction on dealings with the trust fund and trust 
income and other exercises of the trustees powers during the term 
of the loan." 

The "default" clause in this facility offer provides: 
"If there shall be a default in the due observance and performance of 
any of the terms and conditions herein contained or contained in any of 
the security or other documentation referred to in this offer or any 
warranty or other representation herein contained or contained in any 
of the security or other documentation referred to in this offer shall be 
incorrect or if: 
(1) a petition is presented and not withdrawn within fourteen days or 

an order is made or an effective resolution is passed or a meeting is 
summoned or convened for the purpose of considering a resolution 
for the winding up or dissolution without winding up of the 
Company otherwise than for the purposes of reconstruction or 
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amalgamation the terms of which have been previously approved in 
writing by the Bank; 

(2) the Company stops payment generally or ceases or threatens to 
cease to carry on its business or is unable to pay its debts within the 
meaning of s 364(2) of the Companies (South Australia) Code or 
within the meaning of the corresponding provision of any similar 
enactment in any state or place where such Corporation carries on 
business; 

(3) a liquidator, provisional liquidator, receiver, receiver and manager, 
or inspector under the Companies (South Australia) code of the 
Company or any of the assets undertakings or property of the 
Company or of the Torrensville Unit Trust is appointed or an 
encumbrancer takes possession of all or part of such assets 
undertaking or property or the Company is placed under official 
management or a meeting is summoned for the purpose of placing 
the Company under official management; 

(4) any distress or other execution is levied or enforced upon or against 
any part of the assets undertaking or property of the Company or 
of the Torrensville Unit Trust and is not stayed withdrawn or 
satisfied within fourteen days; 

(5) the Company sells or otherwise disposes of the whole or a major 
part of the assets undertaking or property of the Company or of the 
Torrensville Unit Trust without the prior written consent of the 
Bank; 

(6) the Company enters into a scheme of arrangement with its 
creditors or any class thereof; 

(7) the Company without the prior written consent of the Bank reduces 
or attempts to reduce its capital; 

(8) without the prior written consent of the Bank any material change 
occurs in the beneficial ownership of the issued shares of the 
Company; 

(9) in the opinion of the Bank a material adverse change has occurred 
in the business or financial position of the Company or the 
Torrensville Unit Trust likely to affect the Company's ability to 
meet its obligations under the Facility; 

then in every such event, and at any time thereafter, the Bank may at its 
option and notwithstanding any delay or previous waiver of the right to 
exercise such option by written notice to the Company: 
(i) declare all moneys owing hereunder by the Company, whether 

presently or contingently, immediately due and payable, whereupon 
the same shall become immediately due and payable; and/or 

(ii) terminate the Facility." 

The validity and acceptance clause of the facility offer states that, "This 
offer is conditional upon the proposed use of the funds being lawful", as in 
the Mount Barker facility offer. This facility offer adds: 

"Accordingly the offer contained in this letter is open for acceptance by 
yourselves by executing (under seal), dating and returning to the Bank 
the attached copy of this letter with the Deed Poll thereon endorsed 
duly executed by the parties thereto and accompanied by the following: 
- A certified copy of the minutes of a Board Meeting approving 
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acceptance of this facility and the authorising officers to act on 
behalf of the relevant Company (where applicable) 

Original Memorandum and Articles of Association of the relevant 
Company «for sighting and return) where applicable) 

Original Certificate of Incorporation or Registration of your 
Company (for sighting and return) 

All security is to be executed to the Bank's satisfaction prior to any 
drawdown under this facility." 

The execution clause of the document is: 
"Darvont Pty Ltd hereby accepts the terms and conditions of the within 
letter of offer dated at Adelaide this 30th day of May 1984. 
SIGNED SEALED AND DELIVERED by 
Darvont Pty Limited ........................................................... Director 

............................................................ Secretary" 
(and the common seal of the Company) 

At the bottom there appears: 
"DEED POLL made this 30th day of May, 1984 by: Rito Calabrese of 
4 Osborne Street, Campbelltown in the State of South Australia, 
Company Director and Guiseppe Foti of 15 Cuthbert Avenue, Salisbury 
East in the said State, Company Director (hereinafter together with 
their and each of their executors, administrators and assigns called 'the 
guarantors') in favour of Banque Nationale de Paris of 113 King 
William Street in the said State (hereinafter together with its successors 
and permitted assigns called 'the Bank'). 
WHEREBY the guarantors jointly and each of them severally guarantee to 
the Bank that they shall pay to the Bank on demand all such monies 
which are now owing or may hereafter become owing by Darvont Pty 
Limited to the Bank pursuant to those sections of the above letter of 
offer which are headed 'Establishment Fee' and 'Stamp Duty and All 
Other Charges' and covenant and agree with the Bank that in order to 
give effect to the foregoing the Bank shall be at liberty to act as of 
though the guarantors were the principal debtor and that the provisions 
of this Deed Poll may be enforced by the Bank without first taking any 
steps or proceedings against Darvont Pty Ltd. 
IN WITNESS WHEREOF the guarantors have hereunder affixed their 
respective hands and seals on the day of the year fIrst here and before 
written. 
SIGNED SEALED AND DELIVERED 
the said 
Rito Calabrese ................................................. ........................... (signed) 
in the presence of 

SIGNED SEALED AND DELIVERED by 
the said 

(witness) 

Guiseppe Foti .............................................................................. (signed) 
in the presence of 

..................................................... (witness)." 

By letter 5 June 1984, Mr Morris wrote to Mr Calabrese and Mr Foti 
relating to the Mount Barker Supermarkets Pty Ltd and Darvont Pty Ltd 
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that as they were aware the drawn down of the foreign currency, under the 
relative facility agreement/s, took place on 31 May, 1984, for a total amount 
of CHF7,365,240 at the all up rate of 6.606 per cent per annum Mr Morris 
goes on to explain with the settlement delayed the four days debit interest 
had accrued. He advised that they had been able to offset this additional 
expense (AUD2,642.40) which would normally have been to the plaintiffs' 
account. Although the maturity date of the first 180 day period will remain 
constant (that is 27 November 1984) interest charges will commence from 
4 June 1984. Mr Morris adds that, 

"In retrospect, it appears the holding over of the Australian dollars 
from 31st May to 4th June was certainly the best alternative, even 
though interest in Swiss francs was accruing. Alternatively, it would have 
been necessary for the bank to cancel the Swiss francs draw down by 
reversal, to be redrawn down on the day of settlement generating an 
exchange loss for the plaintiffs' account of some $25,000. Now that we 
have been able to offset the four days of Swiss franc interest, as above, 
the drawdown has turned out comparatively inexpensive for yourselves." 

The above documents constitute the documents of the loan. This loan 
arose out of the agreement dated 9 April 1984 between Associated Grocers 
Co-operative Ltd and the two directors of Associated Grocers at that time, 
namely, J E Davies and S A Robinson on the one part, as vendors, and 
G and E Foti Enterprises Pty Ltd and Rito Calabrese, the purchasers on the 
other part. That agreement related to the sale and purchase of the shares in 
the company, Associated ~rocers Co-operative Ltd, to be sold free from any 
lien, charge or encumbr+.ce etc. The price to be paid by the purchasers 
(Foti and Calabrese) for the shares was the sum of $670,366.00 which was 
payable as to $50,000 by way of deposit upon the fulfilment or waiver by the 
purchasers of condition 5(1) of the agreement and the balance payable on 
completion. Condition 5(1) was a condition precedent to the purchasers' 
obligations pursuant to the agreement that the purchasers shall first receive 
from a Lender acceptable to the purchasers agreeing to grant a loan of the 
amount of two million eight hundred thousand dollars ($2,800,000.00) to the 
purchasers repayable on or before the expiration of seven years from the 
date of the making of such loan and accruing interest thereon at a rate of 7 
per centum per annum and otherwise upon such terms and conditions as the 
lender thereof may require. The purchasers undertook that they will use 
their best endeavours to procure that such condition is satisfied by the date 
specified in cl 5.4 of the agreement, namely, 18 April 1984 or such later date 
to which the vendor and the purchasers may from time to time agree (Ex 
21). 

The minutes of the meeting of directors of Mount Barker Supermarkets 
Pty Ltd held on 4 June 1984 (Ex P22), record that the chairman (Mr Davies) 
reported that all the shares in the Company had been sold and that the 
purpose of calling that meeting was to give effect to that agreement of 9 
April 1984. The minutes go on to record the transfer of the shares and the 
appointment of new directors, namely, Mr G Foti and Mr R Calabrese and 
the resignation of Mr SA Robinson as secretary of the Company and the 
appointment of Mr G Foti as the new secretary of the Company. Messrs JE 
Davies and SA Robinson retired as directors and withdrew from the 
meeting. 
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A number of documents including mortgages, deeds, and guarantees were 
executed by the personal plaintiffs at the time the Swiss franc loan moneys 
were drawn down. I now turn to deal with those security documents. 

Security documents 
The first six mortgages are all dated 1 June 1984. The date of discharge is 

"two years from date of draw down in accordance with the terms set out in 
the Facility offer". Mount Barker Supermarkets Pty Ltd is the mortgagor 
and the defendant bank, the mortgagee in Ex P7A. The property mortgaged 
is the Torrensville Shopping Plaza. The recital to that mortgage provides, 
inter alia, that the mortgagee has offered to advance to the mortgagor the 
foreign currency equivalent of AUD2,629,634.00. Further, this sum is offered 
subject to the terms and conditions more specifically set out in the facility 
offer which is annexed to the mortgage (namely, Ex P4 referred to above). 
Further, the recital refers to a certain memorandum of mortgage (referred 
to as "the guarantee mortgage"), granted by Mr R Calabrese in favour of 
the mortgagee bank over the whole of certain land specified therein. The 
said Mr R Calabrese, inter alia: 

" ... guaranteed to the mortgagee the due and proper performance and 
observance of all obligations of the mortgagor contained in this security 
AND WHERFAS pursuant to a certain Deed of Defeasance granted by the 
said Rito Calabrese in favour of the mortgagee in respect of Private 
Mine 170, the said Rrro CAlABRESE has, inter alia, guaranteed to the 
mortgagee the due and proper performance and observance of all 
observations of the mortgagor contained in this security." 

The document then goes on to specify the details of the facility offer. 
Thereafter follow the mortgagor's covenants in the usual form, including the 
obligation of the mortgagor on demand to pay to the mortgagee each sum 
expended by the mortgagee in respect of stamp duty, costs and disburse
ments referred to in the annexure to the mortgage. By cl 4 it is provided: 

"4. That this mortgage shall be a continuing security notwithstanding 
any settlement of account intervening payment or any other matter or 
thing whatsoever until a final discharge shall be given to the 
mortgagor." 

Thereafter follow the normal mortgagor's covenants. 
Exibits P7(B), P7(C), P7(D), P7(E) and P7(F) are in similar form. The 

mortgagors, being the first plaintiff in Ex P7(B), the second plaintiff in Ex 
P7(C), the third plaintiff (Foti family company) in Ex P7(1), the fourth 
plaintiff in Ex P7(E) and the fIfth plaintiff in Ex P7(F). The properties 
mortgaged are those held respectively by the mortgagors. The mortgagee is 
in each case the defendant Bank. In these mortgages the facility offer 
incorporated into Annexure B of the Mortgage is the Darvont Facility offer. 
Similar covenants are acknowledged in each mortgage. 

Exibit P7(E) was partially discharged by the substitution of other titles in 
Ex P7(G) when Mr and Mrs Calabrese moved from 4 Osborne Street, 
Campbelltown, to 3 Kings Grove, Tranmere, later in 1984. The substitution 
of the properties at Tranmere for those previously owned by Mr and Mrs 
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Calabrese has never been in dispute. The covenants are identical in the later 
mortgage. 

The Deeds of Defeasance, Ex P8(A) , P8(B) and P8(C) are all dated 
1 June 1984, the defendant bank and its successors and permitted assigns is 
the mortgagee of the one part, and Mr Rito Calabrese, his heirs, executors, 
administrators and assigns of the other part, is the mortgagor. These deeds 
relate to the private mines (Nos 117 and 170) operated by Mr Calabrese. 
The Deeds P8(C) recite that the land has been declared a private mine 
pursuant to the provisions of the Mining Act and after specifying the relevant 
certificate of title, recites that a certain facility offer, namely, the Mount 
Barker facility offer in Ex 18(A) and Darvont in Ex P8(B) and (C). The 
mortgagor, as the proprietor of the private mine, charges in favour of the 
mortgagee the whole of the estate and interest of the mortgagor as 
proprietor of the private mine as aforesaid, and undertakes the usual 
mortgagor's covenants for repayment of the moneys in similar terms to the 
mortgages referred to above. 

In Ex P9 a deed by Darvont Pty Ltd (the shelf company) as Trustee of the 
Torrensville Unit Trust and the third plaintiff Company and the fourth 
plaintiff all acknowledge their indebtedness to the defendant bank. The 
various beneficiaries of the trust, namely, the Foti family company, the 
Wistow Stone and Slate Quarry company and Mr R Calabrese to the 
defendant bank. The trustee (shelf company) further covenants not to 
amend, vary or revoke the trust or in any way distribute capital sums or 
deplete the assets held by the trustee company on behalf of the beneficiaries 
who are indebted to the defendant bank. The Darvont facility offer which is 
dated 30 May 1984 is annexed to this deed. 

The personal guarantees of Mr and Mrs Foti and their family company 
are Ex P10(A) and (B). The debtor guaranteed is Mount Barker 
Supermarkets in Ex P10(A) and Darvont in Ex P7(B). The guarantees are to 
repay the sums when owing and to guarantee due performance of the 
respective covenants. The other guarantees are, first, Ex P10(C) which is a 
similar form of guarantee granted by the Wistow Stone and Slate Quarry 
company and the Foti family company as well as the personal plaintiffs, 
Mr and Mrs Foti and Mrs Calabrese. Secondly, Ex P10(D) is a guarantee by 
the Wistow Stone and Slate Quarry company in relation to the borrowing by 
the shelf company, Darvont Pty Ltd in similar terms to the others. 

Exhibit P11 is a deed (18 October 1984). The parties are the defendant 
Bank, Mr R Calabrese and Citicorp. This deed refers to the fact that 
Citicorp Australia Ltd had agreed to advance certain moneys to Mr R 
Calabrese taking as security the Private Mine No 170, but agreeing that with 
respect to the moneys secured by Deed No 1 and Deed No 2 (ie 
Exhibits P8(B) and (C» the order of priority in respect thereof shall be as 
follows: 

"FIRSTLY - Deed No 1 and the monies secured thereby; and 
SECONDLY - Deed No 2 and the monies secured thereby." 

Thus the defendant Bank secured its superior claim to recover the amounts 
owing by Mount Barker and Darvont in priority to Citicorp whose security 
was otherwise protected. 

Exibits P12 and P13 contain copies of the various certificates of title 
referred to in the security documents referred to above. 
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The evidence 

The principal witnesses as to the negotiations for the loans, and the 
making and securing of same were the two male plaintiffs, Mr Guiseppe Foti 
and Mr Rito Calabrese, on the one hand, and the defence witness, Mr Mark 
Morris, who was the branch manager of the defendant bank at the time the 
loan was entered into and the foreign currency loan was drawn down on the 
other. In addition to the two male plaintiffs they called, Mrs Foti, who gave 
brief evidence, and a Mr IG Butler, a foreign exchange adviser, who has 
been operating in the foreign currency market for a number of years, both 
overseas and, more recently, in Sydney. His evidence formed the thrust of 
the plaintiffs' case in relation to allegations of failure to manage the loan. 
The defence called an expert in this field, namely, Mr G N Barlow, a foreign 
exchange trader, also operating in Sydney. The only other witness was 
Mr AR Fantasia, a bank officer of the defendant bank at the time of the 
management of this loan. 

As stated above, the two male plaintiffs were of Italian origin. Mr Foti had 
a greater command of the English language than Mr Calabrese. Both male 
plaintiffs gave their evidence satisfactorily and were direct in their answers. 
In cross-examination they were somewhat cautious. But I am satisfied that 
both the male plaintiffs were telling the truth so far as they could remember 
the details of transactions which I am satisfied they did not completely 
understand in every detail. Both plaintiffs knew what they wanted, which may 
be stated in short to be - a reasonably long-term loan at as Iowan interest 
rate as possible to enable their project (the acquisition of the Torrensville 
Shopping Plaza) to be carried out in the most favourable financial 
arrangements possible with their assets. 

Mr Foti, a man in his mid forties, had arrived in Australia at 
approximately the age of 9. He reached Grade 6 at school and for some 
years worked as a labourer at various institutions including a skin factory, a 
foundry and later, for some 12 years, at General Motors-Holdens. Due to a 
back injury which led to an operation, Mr Foti was incapacitated and unable 
to carry out that work. He then undertook personal study of income tax law 
and practice. Eventually, in about the month of July 1971, he became a 
registered tax agent. From about the time that he left General Motors
Holdens due to his back injury, he has worked as a tax agent. His office has 
been at 7 John Street, Salisbury. His work involves, in the main, the 
preparation of salary and wage returns with some work for shopkeepers and 
tradesmen in the area. He had one client for whom he manages a shopping 
centre, namely, the Redwood Park Shopping Centre, since 1979. In that 
capacity he collects the rent and makes all the necessary arrangements with 
the tenants. He was married to the second-named plaintiff some 24 years ago 
and she works in the business with him making deliveries to the Taxation 
Department and Companies Office and the like. The third-named plaintiff is 
the Foti family company which has effective control of the Foti business and 
is the trustee for the Foti family trust. The two shareholders are Mr and Mrs 
Foti. The Foti family have acquired a number of properties over the years, 
including some land at Two Wells and household properties at Blythe Street, 
Parkside, and at Evans Street, Salisbury, which are now rented out since 
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acquiring their home at 15 Cuthbert Avenue, Salisbury East. Mr Foti first 
met Mr Rito Calabrese late in the 1970's when Mr Calabrese was working 
on a house property next door to the Salisbury office laying foundations. 

Towards the end of 1983, Mr Foti and Mr Calabrese became interested in 
investing in a shopping centre. Mr Foti made some inquiries. He inspected a 
number of shopping centres including the one at Torrensville. This shopping 
centre is on the south side of the Henley Beach Road. It consists of a 
number of shops including in the centre, a Foodland Supermarket. Mr Foti 
made inquiries about the price of the shopping centre and discussed it with 
Mr Calabrese. Mr Foti's banker at the time, was the Commonwealth at 
Salisbury. Mr Foti and Mr Calabrese discussed how they would finance the 
purchase of the shopping centre. Mr Foti telephoned the Reserve Bank. As 
a result of information he had been given, he wanted what he described as 
"an off-shore loan". He understood that the rates from some countries 
overseas were cheaper than those paid in Australia. As a result of 
information he was advised to contact the defendant bank. Mr Foti phoned 
the bank told the person to whom he spoke that he wished to borrow an off
shore loan and that he had a blue ribbon investment. An appointment was 
made for Mr Foti and Mr Calabrese by the bank. 

They attended at the bank towards the end of February or early March 
1984, and were introduced to Mr Mark Morris. A conversation took place in 
Mr Morris's room. Mr Foti says that he told Mr Morris in Mr Calabrese's 
presence, 'We are looking for an off-shore loan". Mr Morris asked Mr Foti, 
''What currency?" and Mr Foti says that he replied, "Swiss francs, because 
from what I hear that's the cheapest interest rates". According to Mr Foti 
they then discussed this matter. Mr Morris indicated that there were other 
currencies available. Mr Foti claims that Mr Morris commenced by saying, 
"You can hedge, but the hedge is not a very good idea. You may as well 
borrow in Australian dollars." According to Mr Foti, Mr Morris added, 
"You can go into what is commonly known as a basket of currencies" ... and 
he mentioned Japanese yen, Deutschmarks, American dollars and Swiss 
francs. Mr Foti says he then asked the interest rates on these currencies, to 
which Mr Morris replied, "They vary from one currency to another; some 
are more, some are less". Mr Foti's recollection was that the average was 
between 9 and 10 per cent. Mr Foti says he then made a comparison to the 
Swiss franc and said what he had heard about the interest rates. Mr Foti says 
he was told that the Swiss franc interest rates were about 4 Y2 to 5 per cent. 
Mr Foti says that Mr Morris claimed that they could have whatever currency 
they wanted. Mr Foti turned to Mr Calabrese to ask him what he thought, to 
which Mr Calabrese replied, "They know better than us". Mr Foti then said 
to Mr Morris, 'Well Mark, we'll leave it all up to you". There was then a 
discussion as to why they wanted to borrow the money and Mr Foti 
explained to Mr Morris about the Torrensville Shopping Plaza. He explained 
what it consisted of, and who were the present owners, he told Mr Morris 
that they needed about $3.3 million Australian dollars for this purchase. 
Mr Foti also informed Mr Morris that they needed to discharge 
Mr Calabrese's mortgages which he understood were approximately 
$130,000 Australian dollars. 

During the course of the discussion Mr Morris apparently asked the 
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plaintiffs how they came to this bank, to which Mr Foti replied, "The 
Reserve Bank recommended you". Mr Morris replied, "See, we got to be 
good, even the Reserve Bank recommends us". Mr Foti further said that in 
relation to the discussion on the basket of currencies, Mr Morris indicated 
that the whole idea of having a basket is that if one currency goes up the 
other one goes down and as he (Mr Foti) recalled it, Mr Morris indicated 
that if the Japanese yen goes up, the American dollar normally goes down. 
Mr Foti said that although the term "hedge" or "hedging" was mentioned, 
there was no discussion on the topic. 

As to the bank charges Mr Foti said that he had a pad with some charges 
that had been given to him by the ANZ Bank and he asked Mr Morris what 
would be the charges in regard to the establishment fee. Mr Morris allegedly 
informed them that the charges would be ''between .2 and .25 of a per cent 
for the establishment fee". There was then a discussion about the 
commission and loan fee during the term of the loan and Mr Morris 
indicated that the defendant bank would charge somewhere between Y2 per 
cent to 1 Y2 per cent. When asked further by Mr Foti, how much is it going to 
be in their particular case, Mr Morris allegedly answered, "Three quarters of 
one per cent". Mr Foti wanted to ascertain if there were any more charges, 
to which Mr Morris replied, "None". 

Mr Foti says there was a further discussion on the topic of the defendant 
bank and the type of business that it did in relation to foreign loans. Mr Foti 
claims that Mr Morris told them that the defendant bank was the biggest 
and the best. He said the bank had offices all over the world. He further said 
there was a man watching the screen 24 hours a day and in any emergency 
the bank would contact them. Mr Foti claims that Mr Morris asked, "Who 
shall I contact?" and Mr Foti replied, "Well, if it's to do with me, contact 
me, if it's to do with Rito, contact Rito, if it's to do with both of us, contact 
me and we will both come in". Further there was discussion about 
emergency and what that involved. Mr Foti claimed that Mr Morris told 
them, "If there is trouble off shore we will bring you back onshore, and then 
when things get better we will take you back offshore". 

There was a further discussion about income tax returns and as to the 
nature of the male plaintiffs' businesses which they explained to Mr Morris. 
Mr Morris asked for income tax returns and some verification of what they 
told him about their businesses. 

Mr Foti claims that at one stage he asked Mr Morris, "Mark how come 
you can do it and other banks can't?" Mr Morris allegedly replied, "They 
don't know how to get around, they watch the market daily and they go on 
what is a daily fluctuatiqn ... they simply don't know how to get around it." 
When he mentioned the word "fluctuation" apparently he indicated with his 
finger in a wavy motion going up and down. Mr Foti pointed out that the 
dollar had at some stage been devalued by about 10 per cent, and Mr Foti 
indicated that after devaluation the dollar had gone back to where it was 
when devalued. Mr Morris replied, "You will see it fluctuate between 1.80 
and 2.20. You will never see it down to 1.80 again". 

There was also a discussion about the security ratio. Mr Morris allegedly 
told the plaintiffs that to blue ribbon customers it can be as high as 80 per 
cent. Again, Mr Foti claims that he asked Mr Morris what it would be in 



54SASR354] FOTI v BANQUE NATIONALE DE PARIS (Legoe J) 389 

their case. After the plaintiffs had explained to Mr Morris what properties 
they owned and which would be available by way of security, Mr Morris 
indicated that the ratio could be between 60 to 70 per cent. 

There was a further discussion as to the term or period of the loan. 
Mr Foti claims that he told Mr Morris that they wanted the loan between 
five and seven years, nothing short of five years. Mr Foti claims that 
Mr Morris said, "Yes alright". 

This first meeting concluded by Mr Foti agreeing to supply copies of their 
respective tax returns and in due course Mr Morris was to get in touch with 
the plaintiffs. 

Mr Foti supplied the documents to Mr Morris sometime shortly after that 
first meeting. Between the time of the first meeting and the date when the 
documents were signed (apparently on 1 June 1984) by the various parties, 
there were several discussions both on the telephone and once or twice at 
the offices of the defendant bank. 

The contract for the purchase of the shopping centre (referred to above -
Ex P21) contained a conditional clause relating to the obtaining of finance. 
Mr Foti says that the plaintiffs waived this condition somewhere about 18 
April 1984. This was after discussion with their solicitors. In addition, there 
were a number of telephone conversations relating to some problems and 
details, for example, the amount of Mr Calabrese's mortgages .. After the 
contract (Ex P21) became unconditional, Mr Foti advised Mr Morris of that 
fact. Mr Foti says there was no further discussion about the term of the loan 
until he was notified by Mr Morris some time in the month of May 1984, 
that the Bank's Board had approved the loan, but that it had only approved it 
for two years. Mr Foti said that he informed Mr Morris that this was not 
acceptable. He told me that he said to Mr Morris, "Mark we have always 
asked for a period between five and seven years". Mr Foti says that 
Mr Morris then said, "Well, providing you do the right thing, then you'll get 
another five years". He asked Mr Morris what was meant by doing the 
"right thing". Mr Morris replied to the effect that provided the plaintiffs paid 
the interest on time, then the loan could be extended. 

There was also a discussion about the payment of rentals from the 
shopping centre into an account to be opened at the defendant bank. 
Mr Foti says that they (the plaintiffs) accepted that. The plaintiffs told 
Mr Morris they would instruct the land agents to deposit all rental income 
into the account at the defendant bank. Mr Fot~ Mr Calabrese and their 
solicitor had further discussions at this time. 

At some stage in May 1984, Mr Foti received a message that he should 
give authority to Mr Morris to draw the currency down because the currency 
was moving against the Australian dollar. Mr Foti spoke to Mr Morris on 
that topic and claims that he said to Mr Morris words to the effect, "Alright, 
if that's what we should do, that's what we do". Next, some negotiations took 
place relating to the signing of the documents including the signing of the 
copy of the "Facility Offer" by the plaintiffs. Exibit P6 (referred to above) 
relates to the details of the actual draw down by the bank on or about 
4 June. Mr Foti referred to the minutes of the meeting held on 4 June 1984 
to refresh his memory as to the actual events that took place about that time. 
The plaintiffs accepted the loan which had been offered in the facility offer. 
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The plaintiffs then executed the documents referred to above. The deposit of 
$50,000.00 required by the contract (Ex P21) was paid by the plaintiffs. 

The period June 1984 to May 1986 

Mr Foti continued during this time to keep an eye on the supermarket. He 
gave the necessary instructions to deposit the rental income with the 
defendant bank into the BNP Rental Account. The interest which was due 
on the loan was paid out of the rental moneys which were received into this 
account. No instruction to do this was given by the plaintiffs. The Bank made 
the withdrawals to meet the interest payments. It is common ground between 
the parties that the plaintiff and the plaintiff companies carried out all their 
obligations in respect of interest payments in this way. Mr Foti had the 
occasional contact with Mr Morris during this period from June to 
December of 1984. Usually Mr Foti rang Mr Morris. Mr Foti recalls a 
conversation on the telephone with Mr Morris relating to the fact that the 
dollar was moving down against the foreign currency. Mr Foti claimed that it 
was not and when he informed Mr Morris of this he said that is normal for 
this time of year because it is getting towards the end of the fmancial year. 

When Mr Foti received the notices for the first interest payment towards 
the end of 1984 he telephoned Mr Morris and said that he liked the 
exchange rate. At that stage the dollar had moved up to some extent against 
the foreign exchange. Mr Foti said that he had had some illness, both 
himself and in his family at that time and he did not look at the exchange 
rates in the newspaper very often. He did recall telephoning Mr Morris from 
hospital on one occasion but he was unclear when he gave evidence as to 
whether this was an occasion after the loan had been on foot for three 
months or six months. 

At some stage during early 1985, Mr and Mrs Foti went overseas for a 
period of approximately two months. Mr Foti advised Mr Morris that he was 
going overseas and possibly would not be back for the next roll-over and said 
words to the effect, "If it's a certain figure, a certain amount, we'll take three 
months. If it's lower than that we'll take six months". Mr Foti says that up 
until the time he went overseas he did not receive any advice from 
Mr Morris about bringing the loan back on shore. 

Mr Foti says that when he returned from his overseas trip in 1985 he was 
requested to contact a Mr Angelo Fantasia. Mr Foti still did not receive any 
advice on the topic of changing the currency or bringing it back on shore or 
in any other way changing the nature of the loan. 

Mr Foti thought that there had been two roll-overs before he went 
overseas. The first rollover was about 1 September 1984 and the next one, 
round about 25 February 1985. Mr Foti said that he did keep in touch with 
the exchange rate from time to time and that some time during the second 
half of 1985 he noticed that it had dropped. He stated that he realised that 
they would need more Australian dollars to purchase the equivalent amount 
of Swiss francs that they had borrowed. 

Mr Foti produced a copy of the debit advice dated 3 January 1985 
addressed to Mount Barker Supermarkets Pty Ltd which showed the 
following particulars: 
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__________________ 4PARTICULARs __________________ _ 

Interest Darvont P /L loan 

== CHF 1,371,501-80 @ 2.0459 == AUS$670,366.00. 
@6.606% for 57 days CHF 14,345.23 
@ 7.3275% 35 days CHF 9,770.53 

Total CHF 24,115.76 @ 2.1320 
== AUS$11,311.34 

Interest Mount Barker Supermarket Pty Ltd loan 
CHF 5,3u9,968.20 @ 2.0459 == AUS$2,629,634.00 

@6.606% for 57 days == CHF 56,271.78 
@ 7.3275% for 35 days == CHF 38.326.67 

Total CHF 94,598.45 @ 2-1320 

== AUS$44,370.76 
_CC_TRANCODE--ACCOUNT No_CY_GL.I _~AMOUNT_ 

o 49 500 10020437 000 $55,682-10 

__ Value Datev.. ____ -l.Narratio'lln ____ ~Statistics"-____ __ 

3/1/85 Interest T-31/12/84 

During the two year period, from 30 May 1984 onwards, Mr Foti said, in 
his evidence, that the following events occurred. 
(a) Mr Foti never received any advice to either bring the loan back on 

shore; nor to change over to a different currency; nor to "hedge" at any 
of the rollover periods during the years 1984, 1985 and the fIrst six 
months of 1986. Mr Foti did speak to Mr Morris on the telephone from 
time to time but after his return from the overseas trip in June 1985, his 
dealings were mainly with Mr Fantasia. Mr Foti spoke to Mr Morris 
again in 1986 when there were discussions with Mr Henderson, the 
manager of the Bank, as mentioned below. 

(b) The interest payments due at rollovers were met from the moneys 
placed in the plaintiffs' account opened at the defendant Bank pursuant 
to the separate agreement in this regard. This account was credited with 
the receipts from the Torrensville Shopping Centre and was used for the 
payment of expenses related to the Shopping Centre. As Mr Foti put it, 
the Bank "helped themselves" to the moneys due for interest at rollover 
periods. Mr Foti was never told, nor warned, of any likelihood that the 
loan would not be extended at the end of the period until there was the 
conversation with Mr Henderson in 1986, referred to below. 

(c) Mr Foti experienced some personal ill feeling or lack of understanding 
with Mr Morris, and did not have much contact with him after Mr and 
Mrs Foti went overseas in 1985. Mr Calabrese, on the other hand, 
retained personal contact with Mr Morris throughout this period. 

(d) On 27 March 1986, Mr Foti had a somewhat hostile conversation with 
Mr Henderson, the manager of the defendant Bank, on the telephone. 
This conversation concerned the interest rates which Mr Foti was 
concerned about and had checked with other banks (the Common-
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wealth, Westpac and ANZ). Mr Henderson said words to the effect, 
"You are not comparing apples with apples". There was some 
disagreement about this. As a result, Mr Henderson rang back with 
information on interest rates around the world. Mr Henderson referred 
to the interest rate at the end of two years, and said, "We seem to have 
started off with the wrong foot, but we should be working closer 
together" . 

(e) There was a meeting at the Bank about a month later, when Mr Foti, 
Mr Calabrese, Mr Henderson and Mr Morris were present. Mr Foti 
says that Mr Henderson wanted to know why the Bank should lend the 
plaintiffs the money. No-one had suggested to Mr Foti that the Bank 
would not make the money available after the two year period. Mr 
Henderson wanted cash flow statements from Mr Foti and 
Mr Calabrese. Those statements were supplied. Mr Foti says that he 
suggested at that conversation that some properties could be sold, but 
Mr Henderson said No to that suggestion. 

(f) Mr Foti says that he received a letter of 29 May 1986, from the Bank 
(Ex P15) on 4 June 1986. He rang Mr Morris. Mr Foti says that he was 
shocked. Mr Foti claims that he told Mr Morris that the Bank had 
promised a rollover for another five years and he wanted to know why 
the Bank was not doing this. Mr Morris criticised Mr Foti's cash flow. 
He told Mr Foti that the loan was originally a loan because of Rito 
Calabrese's cash flow. He said a lot had happened since then. He 
referred to the fact that Mr Calabrese had purchased the Newton 
Shopping Centre and that he was, at that time (1986), "in a hole up at 
Willunga". There was some further conversation about the assets owned 
by the plaintiff and Mr Morris added, "We don't have to like what we 
are doing but we've got to do it and then when it's all over it is over is it 
not - we may not part as friends". 
Mr Foti said he would now seek legal advice. Mr Foti claims that he 
reminded Mr Morris of the verbal agreement that if the plaintiffs did 
the right thing then they would get another five years' loan. Mr Foti 
thought that he had spoken to Mr Henderson on the following day, 
attempting to reverse the Bank's decision. Mr Henderson said that the 
loan was for only two years. When Mr Foti informed Mr Henderson 
that the Bank had backed the plaintiffs right up until the end and, "Now 
all of a sudden you want $7,000,000 back", Mr Henderson said, "That 
was a decision they had to make after great care and deliberation". 
Mr Foti then contacted a lawyer. 

(g) Some time shortly after 4 June 1986, Mr Foti received the further letter 
from the Bank (Ex P16) informing him that the loan could be extended 
until 4 July 1986. Mr Foti's reply to the Bank is dated 12 August 1986 
(Ex P17). About that time, Mr Foti contacted the Bank concerning an 
amount of $20,000 that he wished to be repaid. He says that this amount 
was received by him in a cheque. 

(h) Mr Foti received the letter from the Bank dated 29 August 1986, which 
followed on his letter of 12 August. This letter (Ex P18) has been 
mentioned above. Mr Foti had a further conversation with 
Mr Henderson when Mr Henderson indicated that he was not happy 
with the loan structure and mentioned that it was unhedged. Mr Foti 
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said to Mr Henderson, "You know if we think, we should hedge, we will 
hedge, but tell me more about it". Mr Henderson said that he would 
then write to Mr Foti. Mr Foti says that as a result of what Mr Morris 
had said to Mr Calabrese and himself early in 1984, he had discarded 
the idea of hedge out of his mind. He had understood from Mr Morris 
it was not a good idea. Further, during this two year period, the subject 
of hedging had not been mentioned until Mr Henderson referred to it 
some time in August or September 1986. 

(i) Mr Foti says that in about September 1986, Mr Henderson threatened 
to put in an official receiver on the following Monday. Mr Foti was at 
Mr Walrut's office and as a result of a message received, he went to see 
Mr Henderson. He told Mr Henderson that he had heard that the Bank 
was threatening to put in an official receiver on the following Monday 
and said, "If they sell it on a fIre sale like that we won't get half the 
price properties normally realise". He warned Mr Henderson they 
would probably not raise enough money to pay the debt. He pointed out 
that an official receiver would not be in the best interests of either party. 
After some considerable discussion Mr Henderson told Mr Foti, 
"Alright, I will not put in the official receiver". The conversation 
concluded with Mr Foti saying words to the effect, "If you can get us 
out of this mess that we are in now you would have to be a miracle 
maker and if we would have had these discussions in the past two years 
we would not now be in this situation". Mr Foti claims that nothing was 
said on that occasion relating to the topic of hedging. As to the term of 
the loan, Mr Henderson merely indicated that it would roll-over month 
to month until the properties were sold. 

0) There were further meetings from that time onwards during the course 
of which Mr Foti indicated that the Torrensville Plaza had been put on 
the market for sale. The plaintiffs gave U Hooker the sole agency for a 
period of 60 days. At one stage Mr Foti received a call from 
Mr Henderson requesting the plaintiffs to attend on the following day 
when a Board member would be in Adelaide from Sydney. He thought 
that was Mr Francois Schwarl. At that meeting there was a discussion 
as to what prices they thought they could get for the Shopping Centre. 
The subject of obtaining a valuation was also discussed. There was some 
disagreement as to who would pay for the valuation. In a further 
conversation with Mr Henderson at about this time, Mr Henderson 
complained that the plaintiffs were not selling fast enough and reference 
was made to another salesman valuer, named Roger McDaniel. 
Mr McDaniel had produced a valuation of the property. A copy of this 
was shown to Mr Foti. Then, in December, the notices of demand were 
served on the plaintiff companies and Mr Fori became aware of the 
demands. Just prior to the issue of the notices of demand, Mr Foti had 
noticed in the month of November 1986 that the rollovers were on a 
three monthly basis rather than from month to month as had been 
previously indicated. Mr Foti then identifIed Exs P26 and P27 which 
related to the three monthly rollover periods, one of them for the 
period ending 10 February 1987. Mr Foti had not given any instructions 
in that regard. 

(k) In January 1987 these proceedings were instituted and the interlocutory 
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application referred to above was heard by Justice von Doussa. 
Mrs Edith Foti gave evidence. Her evidence was restricted to the family 

situation and her part in the loan transactions. In brief, she deposed to the 
fact that she owned certain property, both with her husband and individually. 
She was aware of the fact that a sum of approximately 3.3 million Australian 
dollars had been borrowed. She learnt later from her husband that this 
money was borrowed from the defendant Bank. She further confirmed that 
she signed a number of papers at Mr Calabrese's house one evening. She 
signed these documents where she was asked to sign. She did not read the 
documents, certainly not in any detail. Her understanding of the transaction 
appears to have been limited to what she was told by her husband. Mrs Foti 
was not cross-examined. 

Mr Calabrese, perhaps due to his less adequate command of the English 
language or the fact that he was engaged upon his own quarry business, both 
at Wistow (between Mount Barker and Wellington) and in bringing back 
into operation the slate and roof tile quarry at Willunga, seems to have taken 
a less prominent part in the investigations and negotiations prior to the loan. 
H~s background and circumstances are that of a man who, after leaving 
school at a young age, and only limited education, came to Australia. After 
some years as a labourer, including a few years at Chryslers, he built up a 
prosperous business in the stone, slate, landscaping and garden tiling 
business, through the quarries that he acquired and operated. He is a hard 
worker. He is clearly a man who understands basic [mance, and has learned 
through his business activities, the advantages (and no doubt the risks) in 
borrowing money to develop those businesses. His evidence in relation to 
this transaction is basically consistent with and confirmatory of Mr Foti's. He 
spoke of how they met, the relationship between them, the decision to buy a 
shopping centre jointly and the selection of the Torrensville Shopping Plaza 
upon which he had been engaged in quoting for the foundations, as well as 
what happened at the time they made inquiries leading to the obtaining of 
finance and a loan in foreign currency. At the time of the first meeting in 
Mr Mark Morris's office at the defendant Bank, it appears that Mr Foti did 
most of the talking. That was in about March 1984. Mr Foti asked most of 
the questions and supplied most of the answers upon inquiry from 
Mr Morris. 

In particular, Mr Calabrese, in his evidence, said that: 
(a) There was a discussion with Mr Morris as to how loans in a foreign 

currency could be arranged in Australia. There was a conversation 
during which Mr Morris mentioned a ''basket of currencies". 

(b) Mr Foti said that the plaintiff's were looking for an off-shore loan. 
He told Mr Morris that they had been informed that a loan in 
Swiss francs would have a lower interest rate. The plaintiffs wanted 
Swiss francs. After some discussion on other currencies, including 
American dollars and Japanese yen, Mr Morris advised that Swiss 
francs are the best. 

(c) Mr Morris said the rate of exchange for Swiss francs to Australian 
dollars was never lower than 1 franc 80 cents with a top mark of 2 
francs 20 cents. 

(d) Mr Morris did mention the fact that to protect one's self it is 
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possible to "hedge", but as it cost the same, he would not 
recommend that the plaintiffs hedge this loan. 

( e) Bank charges were discussed. Mr Calabrese recalled that Mr 
Morris said there would be an establishment fee of $8,000 and a 
fee of approximately 1 Y2 per cent on the loan. 

(t) Mr Calabrese said that he asked Mr Morris how can the defendant 
Bank make a loan in foreign currency (Swiss francs) when others 
cannot. Mr Morris said that the defendant Bank has offices all 
around the world. He said it is the biggest bank in the world. He 
said that the Bank has a man watching the screen 24 hours a day. 

(g) Currency fluctuations were discussed. Mr Morris indicated that the 
risk can be controlled. Mr Morris obtained details from the two 
male plaintiffs and after some discussion on their telephone 
numbers they told Mr Morris to contact Mr Foti in the event of 
any trouble as Mr Calabrese was difficult to contact as he was 
usually at the quarries. 

(h) There was quite a long discussion on the details of the properties 
owned by the two plaintiffs and their respective families. 
Mr Morris told Mr Calabrese that his quarry business was a blue 
ribbon one, and that the bank was a blue ribbon bank. 

(i) Mr Morris said that he would contact the Board and advise the 
plaintiffs of their decision. 

Mr Calabrese did not have further contact with Mr Morris until he was 
notified that the loan had been approved some time late in May. A number 
of matters, including the marshalling of tax returns, property titles, 
instructions to the plaintiffs' solicitors and other details regarding the 
purchase of the Torrensville Shopping Plaza were attended to over the next 
few weeks. Mr Foti handled most of this on behalf of the plaintiffs. 
Mr Calabrese was asked by the Bank to supply a geologist's report on the 
Wistow Quarry in connection with the valuations requested by the Bank. 

When he was advised that the loan was available, Mr Calabre.se went back 
to the Bank with Mr Foti and was advised it was only for two years. 
Mr Calabrese said that it would have to be for another five years after that. 
He confrrmed Mr Foti's evidence to the effect that Mr Morris said if the 
plaintiffs did the "right thing" the loan would be extended at the end of two 
years. 

Mr Calabrese agreed to give the Bank authority to open an account for 
handling the rental and other income from the Shopping Centre. 
Mr Calabrese said that he was informed that the Bank would operate this 
account for the plaintiffs and pay the interest due on the loan at the rollovers 
on the day that such interest became due. 

Mr Calabrese said that the preparation of the documents by the solicitors, 
the signing of the mortgages, deeds and facility offers at his home all took 
place as Mr Foti had already said in his evidence. The Swiss franc loan was 
made available and confrrmed by Mr Morris's letter, Ex P6. Mr Calabrese 
recalled a meeting at Mr Morris's office just before draw down when he 
advised the plaintiffs of the manner in which the money would be drawn 
down as recorded in the letter, Ex P6. 

It is Mr Calabrese's evidence that after the loan had been granted, and 
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during the two year term, he became quite friendly with Mr Morris. He 
spoke to Mr Morris on a fairly regular basis. He recalled the fIrst 
conversation which related to the Willunga Quarry when he informed 
Mr Morris, in effect, that he should not have given that title as security 
because he wished to borrow more money on the Quarry to develop it. He 
asked Mr Morris to release the fIrst mortgage on the Willunga Quarry so 
that he could make some further fmancial arrangements. He claimed that 
Mr Morris agreed to this and that the necessary developments were able to 
proceed. He further referred to the arrangements about the time that he and 
his wife purchased the Tranmere house as their residence. The mortgages on 
certain other Calabrese properties were discharged and a mortgage entered 
into by the Calabreses securing the loan over that new property. That was 
some time in 1985. As to the rate of exchange between Swiss francs and 
Australian dollars, Mr Calabrese said that he could not read English very 
well so he obtained his information by inquiring through Mr Foti and others. 
He said that he did speak to Mr Morris from time to time on this topic as 
well. The fIrst couple of times Mr Morris said that the plaintiffs had done 
well and would have saved some money. Mr Calabrese said the dollar to the 
franc improved to about $2.20 at one stage. When the dollar started to move 
down he had a further talk to Mr Morris who said that that was usual. He 
said it fluctuates all the time. Mr Calabrese recalled when the dollar got 
below an exchange rate of 1 franc. 80. Mr Morris told him, "Never has it 
been down to 1.80". At that time Mr Foti was overseas. When it was below 
1.80 Mr Calabrese asked Mr Morris, ''What's to happen now?" and 
Mr Morris allegedly said, "I can't understand how, but you be alright, you be 
alright". He said it was normal to fluctuate. 

Mr Calabrese said that he continued to speak to Mr Morris and be on 
friendly terms with him and even see him socially frequently at Mr 
Calabrese's own home right through until he left Adelaide in about July 
1986. Mr Calabrese said that he never received any advice to bring the 
money back on shore, nor to change the currency, nor to hedge. He said that 
the advice given to him by Mr Morris was during this two year period to sit. 

When Mr Calabrese received the letters in late Mayor early June of 1986 
informing the plaintiffs that the moneys must be repaid, Mr Calabrese said 
that Mr Morris came to his home unexpectedly the night before the letters 
were received. Mr Morris said, "Unfortunately 1 have bad news for you, it 
looks like you have lost everything". He told Mr Calabrese that two men had 
come from Sydney that morning, walked into the office and had then gone 
straight to the Mount Barker Supermarket fIle and called Mr Morris in. He 
said he had had an argument with the people. At the end they instructed 
Mr Morris to write the letter which had been sent. Mr Calabrese said that 
he then asked Mr Morris, ''What can be done now?" Mr Morris said, 
"Nothing can be done". Mr Morris then told Mr Calabrese that he would be 
working in Sydney. Mr Calabrese, in effect, pleaded with Mr Morris to talk 
to somebody as they were going to destroy him. Mr Morris said he wo}lld try 
but made no promise as he will be working in a completely different section 
and he is not allowed to go and talk to other people. Mr Calabrese said that 
Mr Morris indicated that he had promised the plaintiffs the rollover and that 
they had done the right thing and that he thought the Bank were committed 
to the plaintiffs. He further said that he believed that the Bank have got to 
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give the plaintiffs the rollover and that they had no option. Shortly after that 
conversation, Mr Calabrese received the letters which are Ex P15. 

Mr Calabrese did not see Mr Morris again before he left Adelaide. 
However, approximately four months later and late at night, he came again 
to Mr Calabrese's home. Mr Morris told Mr Calabrese that things were not 
too good. He said, "I've come here just to see how you are going". There 
was then a discussion about the development at Willunga and Mr Calabrese 
informed Mr Morris that they would soon be in production but that the 
defendant Bank had scared every other bank into lending him money which 
he badly needed to finish the project. 

Mr Calabrese gave some evidence relating to meetings with Mr John 
Henderson prior to the end of the two year period in May 1986. He said that 
he took Mr Henderson around his properties including the Quarries, so as 
to see the state of his business. About two weeks after he received the letters 
(Ex P15) he received a phone call from Mr Henderson inviting him to come 
up to Adelaide and see him at the Bank about the loan. Mr Calabrese said 
that when he attended that meeting, Mr Foti was doing all the talking but he 
did recall that there was a conversation recommending the plaintiffs to hedge 
the loan. Mr Calabrese said that up until that meeting with Mr Henderson, 
no-one had suggested to him that the loan should be hedged. At this meeting 
the topic of selling properties came up. There was a discussion about the 
price that should be asked for the Torrensville Shopping Plaza. 
Mr Calabrese said he raised the problem as to how the interest would be 
paid on the loan with the money that would be left over after the sale of the 
Torrensville Shopping Plaza. Mr Calabrese then referred to a later 
conversation with Mr Henderson when a man from Sydney, named Francois 
Schwarl, was in Adelaide and he said at that meeting, "We've got to do 
something with this loan. What can be done. We've got to sell something". 
Mr Foti said that he then asked for his new accountant, Richard Wishart, to 
be brought into the matter. After some further discussions, Mr Calabrese 
said he then negotiated with the defendant Bank for a second mortgage on 
the Willunga Quarry. Mr Calabrese identified an undated, unsigned, letter 
addressed to the defendant Bank which he said he never signed. This is Ex 
P44 which refers to the negotiations to take a second mortgage over the 
Willunga Quarry (subject to the approval by City Bank). Apparently that 
matter was not completed when these proceedings were commenced by the 
plaintiffs early in 1987. 

The other personal plaintiff to give evidence was Mrs Rita Calabrese. Her 
evidence was limited to the fact that she understood from her husband that 
moneys were borrowed for the purchase of the Torrensville Shopping Plaza 
from a foreign bank. She acknowledged her signature on the security 
documents. She cannot read English. She never understood or had explained 
to her, according to her recollection, the contents of these documents. She 
simply did what her husband told her to do. She also said that she knew 
Mark Morris. She first met him a few weeks after the signing of the 
documents. He came to her house on many occasions. She recalled the 
occasion in 1986 when Mr Morris came to their house and told her husband 
that he had bad news for the Bank. She also confirmed the fact that Mr 
Morris had said to them that the Bank would never put them into court. She 
last saw Mr Morris just before he said he was going to Sydney. 
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The defence witnesses - negotiations, granting of loan, management of 
loan and notices. 

The defence opened that in addition to the principal witness, Mr Mark 
Morris, a bank officer in the Adelaide branch at the time, they would be 
calling Mr Fantasia, who did give evidence, Mr Barlow, who also gave 
evidence, and Mr John Henderson and one, Clive Parker. The latter two 
were not called by the defence. Some adverse comments were made by 
counsel for the plaintiff in his final address in this regard. 

Mr Mark Morris had been employed by the defendant Bank on two 
separate occasions at the time this loan was negotiated. He was first 
employed for approximately seven years (1970 to 1977) when he worked in 
the Trade Department of the Bank in Sydney. He then went overseas. He 
was re-employed by the Bank and stationed in Adelaide from 1979 through 
to June 1986 when he was transferred back to Sydney. He was first engaged 
as a bills officer. After about three years in Adelaide he was appointed 
assistant to the manager, which position he held early in 1984 when he fIrst 
met the male plaintiffs. He was doing all commercial transactions. He 
studied submissions for loans and made a credit analysis of the applicant. He 
was concerned predominantly with large loans by which he explained he 
meant applications for loans in excess of half a million dollars. The 
approving authorities were, first, the State Manager (up to approximately 
$150,000), for anything above that amount, secondly, to the Australian 
Board, and ultimately, for larger loans, to the Board in Paris. 

He recalled the first conversation with Mr Foti and Mr Calabrese. His 
account of that conversation does not differ substantially from that of the 
two male plaintiffs. He agrees that Mr Foti told him that he (Mr Foti) had 
heard that the Swiss franc was cheap by which he understood that it carried a 
low interest rate. Mr Foti inquired whether the Bank knew anything of 
foreign currency loans. Mr Morris said that he used a pad upon which he 
made certain notes for the purpose of explaining to the male plaintiffs the 
structure of the borrowing rate. He outlined the Bank's commission, 
withholding tax and other charges and compared the current interest rate on 
foreign currencies including Swiss francs to the then Australian rate of 
interest (approximately 12-12Y2 per cent). 

Mr Morris said that he outlined to the male plaintiffs the other side of a 
foreign currency loan, in particular, what he called the "down side". By that 
he explained to the plaintiffs that in the event of the Australian dollar 
devaluing, then the borrower would have to find a greater sum in Australian 
currency to meet the interest payments and the discharge of the loan on 
completion of the term. There was also a considerable discussion relating to 
the security available including the incomes and capital assets of the male 
plaintiffs and their family companies. Mr Morris said that he was informed 
that both the plaintiffs had experienced borrowing moneys in Au~tralia from 
banks and other institutions for the purpose of their business. 

Mr Morris confirms that Mr Foti asked for a seven year loan. Mr Morris 
says that he told the plaintiffs that this was normally the domain of merchant 
banks. 

Mr Morris said in evidence that he informed both of the plaintiffs that it 
was a prerequisite that they address the problem of potential loss. He claims 
that he explained the forward exchange cover or hedge and the difference if 
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the cover is for the whole period, say five years, or only for part of the 
period. Further, he claims that he told the plaintiffs that there were 
alternatives open to them, namely, to lodge a partial deposit or to borrow 
120 per cent of the amount of the loan or to provide a sinking fund. Mr 
Morris claims that both of the plaintiffs were unwilling to undertake any of 
these alternatives. 

There was further discussion in relation to the loan security ratios, which, 
at that first meeting, Mr Morris claims were put on the basis of 65 per cent 
and 45 per cent. 

After these matters had been discussed, Mr Morris informed the male 
plaintiffs that the Bank would accept one foreign currency provided it was a 
currency which was acceptable to the defendant Bank. The male plaintiffs 
settled on a Swiss franc loan. The possibility of switching from one currency 
to another was also mentioned. Mr Morris further said that the defendant 
Bank would not accept a five year loan in a foreign currency. Normally, the 
draw down in a foreign currency was for six months. At the end of that 
period it was rolled over. Mr Foti asked what he had to do in that regard. 
Mr Morris said he explained to the plaintiffs that what would happen would 
be that the Bank would supply certain costs or interest rates relevant to a 
variety of periods and that then a selection would have to be made by the 
plaintiffs. The defendant Bank would be able to give an indication of the 
market conditions and forecasts at that time. The decision would have to be 
the plaintiffs'. The Bank could only provide the information on which to 
make the selection. 

Mr Foti asked how long it would take to get approval. Mr Morris told him 
that once they were in possession of all the relevant documents that were 
needed for submission, then it would take approximately 10 working days to 
obtain an answer one way or the other. Mr Morris also recalled that Mr Foti 
said they were looking for an urgent approval and would require an answer 
by a specific date which Mr Morris thought was 18 April. Mr Morris said the 
submission would have to be forwarded to the Australian group management 
in Sydney for their decision. 

Mr Morris claims that he asked the plaintiffs how they came to the 
defendant Bank. He said that Mr Foti told him that they had been referred 
by the Reserve Bank of Australia. Mr Morris said that was a pretty good 
reference. He says he then asked them what they knew of the defendant 
Bank, to which they replied, "Very little". He then said that he told them: 
(1) The defendant Bank is one of the largest in the world with some 3,000 

branches in 74 countries. Offices were only maintained in State capitals. 
The defendant Bank restricted itself to corporate or wholesale banking. 
The Bank was not concerned to do housing or savings bank accounts. 

(2) Although somewhat smaller in relation to local Australian banks, the 
benefit was that the defendant Bank was very large in the world. The 
Adelaide office was quite small. In Sydney there was a foreign exchange 
and treasury department. The foreign exchange centre in Sydney houses 
a large number of dealers sitting in front of television screens watching 
the market. He said, 

"We are considered to be one of the better foreign exchange 
banks in Australia and these facilities are available to them all 
without any cost: in other words, that people eg you gentlemen, can 
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ring in as clients or prospective clients and these services are 
available to you." 

He told them that if they wished to proceed, then they should put 
their application on two pages of A4, setting out who they are, what they 
want, the purpose of it, the term, a general description of their request, 
and put with it the normal items that are required, namely, balance 
sheets, profit and loss accounts, cash flows, statements of assets and 
liabilities, and then to return that to the Bank if they wished to proceed. 

Mr Morris confirms that the various documents were received by him over 
the next few days. Mr Morris prepared the necessary application which is Ex 
D13. That document is dated 5 April 1984. It is signed by Mr Morris at the 
bottom of the page numbered 3. It contains details relating to the plaintiff, 
Mount Barker Supermarkets Pty Ltd, and applies for a loan of 
AUD3,400,OOO.OO (equivalent in foreign currency). The document says the 
term requested is five years from the date of draw down. Details are inserted 
relating to the interest, being SIBOR plus 0.7 per cent pa payable quarterly 
in arrears. There is provision for the establishment fee of 0.25 per cent 
payable on acceptance, and early repayment fee of the same percentage flat 
on the amount repaid at any time during the term. The guarantees are set 
out, being 13 in number, and provision is made for the obtaining of valuation 
of all properties. The joint guarantees are described as R & E Calabrese, 
G & E Foti Enterprises Pty Ltd and G & E Foti Enterprises Pty Ltd as 
trustee for the Guiseppe Foti family trust. On p 1 of the abstract of balance 
sheets, there are certain comments typed in relating to the intention of the 
plaintiffs in relation to the purchase of the issued capital of the last-named 
plaintiff, Mount Barker Supermarkets Pty Ltd. This report states that the 
Shopping Centre Complex "is the largest independently owned shopping 
complex in Australia and represents absolutely first class investment and 
security". The report goes on to explain the assets of the two male plaintiffs 
and their families. At p 2 there is a detailed report relating to the re
financing of the Shopping Complex at 3.3 million Australian dollars and the 
discharge of $90,000 existing mortgages. The list of securities and valuations 
are set out in this report, totalling in all, 5.48 million Australian dollars. On 
p 3 the report says that the loan/security ratio is not to exceed 65 per cent of 
update valuation. Secondly, valuations (to be obtained) are to be addressed 
to the defendant Bank. Thirdly, the joint guarantees are those as set out 
above. The report then states: 

"With a most acceptable loan security ratio of 62 per cent or better 
dependent upon updated valuation the facility is proposed on an 
unhedged basis." 

Attached to the report are various statements of assets, financial balance 
sheets, schedule of tenants, receipts and securities. The report then states: 

"The abovementioned facility is strongly recommended due to -
the nature of the security offered which must be considered prime 
real estate 
most acceptable loan/security ratio 
rental incomes easily prove ability to service debt 
the quality of the borrowers who are well versed in real estate 
properties and who collectively maintain considerable assets." 

The report of Mr Morris concludes: 
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"Accordingly, we seek your most urgent approval by 13/4/84 for which 
we apologise for the urgency of your decision however given the quality 
of the borrowing we would not like to miss out." 

After the dispatch of this application, Mr Morris said there was a further 
discussion with Mr Foti and Mr Calabrese approximately on 11 or 12 April 
which took place in his office after a phone call between himself and 
Mr Foti. He says he informed Mr Foti that he had heard from the Board in 
Sydney and that the Board was not prepared to support the five year term as 
proposed. Further, he said that the loan security ratio contained in the 
proposal was unacceptable. He said that Mr Foti claimed the two year term 
was a bit short. Mr Foti said he would speak to Mr Calabrese. The male 
plaintiffs came into his office that same day. Mr Morris went back over the 
words he had said on the telephone. He informed the plaintiffs that the 
Board were seeking a loan security ratio of 50 per cent. Mr Foti asked him 
what would happen after two years. Mr Morris says he informed them that 
the options available to them if they wished to proceed were to re-fmance 
the loan somewhere else. Alternatively, make a further application to the 
defendant Bank towards the end of the loan period, for an extension. 
Mr Foti asked how the alternative could be done and Mr Morris informed 
the plaintiffs that they would have to make a new formal application 
including all new balance sheets, profit and losses, statements of assets and 
liabilities, cash flow and the like. Mr Foti then asked the chances of such a 
re-application being successful, to which Mr Morris says he informed the 
plaintiffs that the first obstacle would probably be to get over the annual 
review of the facility. He says that he explained to them that this was an 
internal system with the defendant Bank, whereby annually they internally 
examine the conduct of the loan to date, and the current balance sheet 
including the fmancial situation of the relevant companies. There was then 
some discussion about whether the Wistow-Callington Quarry would have to 
be put in as security and whether the family homes would be left out. The 
meeting on 11 or 12 April concluded by Mr Morris saying that he would 
make a re-submission to Sydney on the basis of the conversation. Ex D15 is 
a facsimile message dated 13 April 1984, whereby a further submission 
amending the offer for approval by the Sydney Board is set out. The 
principal difference being that the term of the loan is for two years with an 
additional statement in brackets, "(Re-negotiation without commitment)". 
Secondly, the loan security ratio is amended "not to exceed 50 per cent". A 
reference is made to the inclusion of "a first ranking register charge over 
Wistow-Callington Quarry" and a reference is made to the statement of 
assets and liabilities of R & L Calabrese. This message adds, 

"In further support of our amended proposal, cash flow charts 
indicating interest cover follow hereafter. Providing all security is 
qualified by sworn valuation and security ratio does not exceed 50 per 
cent we believe this amended proposal represents a good risk with an 
excellent return given the term and security offered and accordingly 
recommend your approval." 

This document is apparently signed by the then Branch or State Manager 
of the defendant Bank, Alaine Rousselot. He was not called as a witness. 
Mr Morris was involved in sending two further facsimile messages, first on 
18 April, in which reference is made to the financing of the acquisition by the 
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use of Mount Barker assets and, more importantly, a reference is made to 
the cash flow situation of the last-mentioned plaintiff company, when the 
message states: 

"Existing comment relates to interest cover @ 15.9 per cent pa as being 
inadequate. But here we are of the opinion that cash flows so calculated 
are discounted and most conservative and relate solely to 30.6.83 
figures. Factors that need not be taken into account with regard to cash 
flow/interest cover are" 

and then a number of matters are set out. The message concludes: 
"Accordingly we maintain our recommendation. With today 18.4.84 the 
deadline for Foti and Calabrese to arrange finance, your reply is 
urgently awaited." 

The facsimile message on 19 April 1984 refers to a conversation between 
Mr Morris and somebody called Ellard supplementing and strengthening the 
proposal in line with the guidelines given in Sydney which are merely further 
details of the revised proposal (see Ex 014). On 26 April 1984, the revised 
proposal was approved by the Sydney office as witnessed by the telex of that 
date (Ex 016) which reads: 

"Re: Mount Barker Supermarket your facsimile 18.4.84. We agree to 
your proposal on the basis of the additional conditions detailed in your 
facsimile dated 19.4.84 and against receipt of property rentals with 
additional shareholder contributions to ensure annual interest cover of 
Olrs 500,000 pa." 

Mr Morris rang Mr Foti and advised him of this approval. Mr Morris then 
prepared the documents which have been detailed above. Exhibits P4 and 
P5, the facility offers, are both dated 30 May 1984, and Mr Morris identified 
these as being the documents which he prepared. There was a further phone 
conversation after the telex of 26 April had been received, with Mr Fot~ 
when there was a further discussion about the shortness of the two year 
term. Mr Morris, in substance, repeated what he had said earlier. 

On 30 May 1984, he says that he handed the facility offers to the plaintiffs. 
This was a short meeting. The plaintiffs said that they were going to take the 
documents to their solicitor. As to the date of the draw down, Mr Morris 
said that there was a delay of some four days between the date of the draw 
down of Swiss franc and the time when moneys could be used for settlement. 
He said during that period Mr Foti phoned him. Mr Foti indicated that 
since settlement had not taken place he did not want to pay interest for the 
money that he did not have or was not able to use. Mr Morris said he would 
have a look at it. Subsequently the male plaintiffs came to Mr Morris's office 
again and he claims that he informed the plaintiffs that the Bank was in a 
position not to charge the interest for the four day period and interest would 
only accrue from the date of settlement. He added that the draw down of 
180 days had been agreed upon and that that period would remain as starting 
from the date of the borrowing and not from the date of settlement. 

After the documents had been signed and the foreign currency drawn 
down, Mr Morris said that his only contact for a while was with Mr 
Calabrese, upon whom he used to call from time to time, socially. He did 
recall a further conversation with Mr Foti about 30 days after the draw 
down, when the shortness of the two year term was again discussed and 
Mr Morris said that he told Mr Foti that that was all the Bank was prepared 
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to offer. Mr Morris thought there was a further contact with Mr Foti when 
the fIrst rollover came in late 1984. He said that he obtained certain details 
from Sydney and gave these to Mr Foti. His recollection was that the next 
period of rollover selected by Mr Foti was for 120 days. He further 
confIrmed that all interest payments were met by the plaintiffs. The debit 
advice sheets contained in Ex D5 for the period from the start of the loan, 31 
May 1984, through to the fInal debit advice on 30 May 1986. These 
documents show the rate of exchange at the various dates when interest fell 
due, which are as follows: 

As at 1 October 1984, CHF2.0828: AUD1 (compared to 2.0459 
as at 31 May 1984). 
As at 31 December 1984, CHF2.1320: AUD1 
As at 31 March 1985 for the fIrst 55 days, CHF2.0048: AUD1. 
For the remaining 35 days, CHF1.7936: AUD1. 
As at 27 May 1985 for 57 days, CHF1.6966: AUD1. 
As at 30 September 1985, CHF1.5386: AUD1. 
As at 30 December 1985, CHF1.4074: AUD1. 
As at 27 March 1986, CHF1.3824: AUD1. 
As at 30 May 1986, CHF1.3639: AUD1. 

These debit advices related to the interest due on the two loans by Mount 
Barker and Darvont. However, the principal amount in Australian dollars for 
the Darvont loan is shown in Swiss francs CHF 1,371,501.80, which is less 
than the actual amount drawn down, of CHF 1,985,271.80. This was 
explained by Mr Fantasia as the amount which was agreed between the 
parties, which should be debited to the Mount Barker rental account. The 
balance of the Darvont loan went to the Calabrese rental account. This is 
confIrmed by the two letters of authority for the debiting of different 
accounts relating to the Darvont debt, both of which are dated 4 September 
1984 (see Ex D30). The plaintiff, Mount Barker, authorises the debiting of 
the account numbered in that authority for accrued interest applicable on 
AUD670,366.00 of the facility offer agreed to by Darvont and payable from 
time to time. The other authority which is signed by Mr Calabrese 
personally, authorises the debiting of a different account (Mr Calabrese's) 
for accrued interest applicable on AUD300,OOO, and again relates to the 
Darvont facility offer which is payable from time to time 

Mr Morris said that he was involved in the fIrst and second rollovers but 
from that time onwards it was handled by Mr Fantasia, the other witness for 
the defence. Mr Morris claimed that some time during the fIrst half of 1985, 
when the Australian dollar was going down in value, he rang Mr Foti about 
another rollover coming up that day. He says he informed Mr Foti of the 
amount of interest due and the conversion into the Australian dollar 
equivalent. Mr Morris's recollection is that this conversation was before 
Mr Foti went overseas in 1985. He said that he obtained an update of the 
market conditions and market information as at that time and passed these 
details on to Mr Foti. He says that he was instructed to effect a rollover for a 
further period of time provided that the rate on that date was not more than 
a certain amount, but he could not recall what that amount was. Mr Morris 
said that his main contact with the plaintiffs at that time was with 
Mr Calabrese. He claims that there was a discussion at his office at about 
this time when Mr Foti and Mr Calabrese asked him what could be done 



404 SOunI AUSTRALIAN STATE REPORTS [(1989) 

with regard to hedging their foreign currency exposure. Mr Morris said that 
he would supply some documentation to explain the workings of these 
contracts and that he asked Mr Fantasia to collect these documents for him. 
He claims that he handed a document to both Mr Foti and Mr Calabrese in 
his office. He said, in evidence, that Mr Foti said he would take the 
document away, read it, and would then get back to Mr Morris. Mr Morris 
claims that Mr Foti did subsequently telephone him in relation to the 
amounts of foreign exchange interest that had to be paid periodically and 
that the exchange rate was moving against the plaintiffs inflating the 
Australian equivalent of the amount of interest that had to be paid. 
Mr Morris claims that Mr Foti inquired as to whether Swiss francs could be 
purchased and kept "in store for the payment of interest when it next fell 
due". Mr Morris claims that he told Mr Foti that if that is what the plaintiffs 
wanted to do, it could be done. 

Mr Morris further confirmed the evidence of the plaintiffs relating to the 
changeover of the home property by the Calabrese family, and the fact that 
the mortgages on some other properties were released and substituted by 
mortgages on the new properties. The relevant agreement between the Bank 
and Mr Calabrese was tendered by the defence, being Ex 017. Mr Morris 
gave further evidence relating to certain negotiations with Mr Richard 
Wishart, who became Mr Calabrese's accountant. This evidence related to a 
number of conversations about Mr Calabrese's financial situation, and the 
condition of the loans taken out by Mount Barker and Oarvont. Mr Morris 
said he discussed with Mr Wishart the devaluation of the Australian dollar. 
Mr Wishart was not called as a witness. 

In about April 1985, Mr Morris claims that he contacted Mr Foti in 
relation to the annual review referred to above. He says that it was about this 
time that he asked for further balance sheets and financial statements of 
Mount Barker and Oarvont to be supplied to the Bank. He says that these 
documents were provided to the Bank. An accountant (Richard Wood) 
prepared some on behalf of Mount Barker. Mr Wishart prepared some 
further fmancial details on behalf of Mr Calabrese. Mr Morris said there 
was a discussion in his office at about that time relating to the loan and the 
relevant exchange rate applicable at that particular time. 

Early in 1986, Mr Morris referred to a further meeting in his office when 
Mr Calabrese and Mr Foti were present. At this meeting, Mr Foti inquired 
what was going to happen on the expiration of the loan, and Mr Morris said 
that if the Bank were to consider any submission, then there would have to 
be some form of repayment of principal. There was then a discussion about 
the 300,000 Australian dollars which had been utilised to repay certain of 
Mr Calabrese's debts. Mr Morris agreed to look into it. 

It was about this time that Mr Morris went with Mr Henderson and Mr 
Calabrese to inspect certain of Mr Calabrese's properties including the 
Willunga Quarry. There was a discussion about the loan at this time. 
Mr Calabrese outlined the intended operation, machinery' and buildings at 
Willunga and indicated the Quarry would be able to generate income in the 
order of some $70,000 per week net. He said that there were a number of 
contracts and distributors already in place. 

The letters of 29 May 1986 (Exs P15 and P16) were co-signed by 
Mr Morris with Mr Henderson. Mr Morris said that shortly prior to the 
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date of those letters, he went to Mr Calabrese's house one evening. He told 
Mr Calabrese that the letter would be received from the Bank the next day. 
He indicated that repayment of the loan would be required in 90 days. 
Mr Morris also indicated to Mr Calabrese that the Supermarket may have 
to be sold and that if it was not then the Bank might have to conduct a 
mortgagee sale. Mr Calabrese apparently made certain complaints about 
Mr Henderson at that discussion. 

Mr Morris claimed that there was a further meeting in Mr Henderson's 
office with Mr Foti and Mr Calabrese shortly after the plaintiffs had 
received the letters. Mr Foti said he was unhappy and surprised by the 
letters. He told Morris and Henderson he wanted a further five years. 
Mr Henderson said that the loan was repayable and that the Bank wanted its 
money back. Henderson told the plaintiffs they would have to sell the 
properties. 

Mr Morris claimed that he never discussed with the plaintiffs about 
switching the loan from Swiss francs into Australian dollars if there was 
trouble and then switching them back again when the trouble was over. 
Mr Morris seemed to think that this would not be possible anyway. 

The other bank officer who gave evidence for the defence was Mr 
Fantasia. He first came to the Adelaide branch of the defendant Bank on 19 
November 1984. He was a bills officer. He was principally concerned with 
import and export forward exchange rates. The only foreign currency loan 
that he was aware of while he held a position with the Adelaide branch of 
the defendant Bank, was the Foti-Calabrese loan. 

His evidence was, in effect, that his duties so far as the plaintiffs were 
concerned, was essentially to co-ordinate the rollovers and interest payments 
that were due from time to time. He recalled, by reference to the documents 
in Ex D5 and Ex D29, that he spoke to Mr Foti on a number of occasions, 
both in relation to interest payments that were due and at rollover periods. 
When an interest payment was due he normally made the calculation and 
prepared a note of the effect of his calculation and then telephoned Mr Foti 
to check with him that the calculation was accurate. When a rollover was 
coming up he normally rang Mr Foti to warn him of that fact. He then 
obtained different rates for different periods, from the Sydney office, and 
telephoned Mr Foti back again with this information. His evidence was to 
the effect that the rollovers during 1985 and the first part of 1986, were all 
handled in this way and put into effect by Mr Fantasia after he had received 
instructions from Mr Foti per telephone for the period that the plaintiffs 
wished to rollover for the next period. The documentary evidence of these 
rollovers is contained in Ex D29 which Mr Fantasia identified. He also 
explained the difference in the amount of principal shown for Darvont in Ex 
D29, compared with the principal amount shown for Darvont in the debit 
notes, Ex D5. This was explained above by reason of the portion of the 
Darvont loan in respect of which Mr Calabrese had a personal responsibility 
to pay the interest. 

Mr Fantasia said that in about August 1985, he telephoned Mr Foti and 
inquired whether he was interested in forward exchange contracts. 
Mr Fantasia says at that time he believed the plaintiffs may be interested in 
covering the payments of interest that were coming due on the loan. He 
claims that he explained to Mr Foti the purpose of the forward exchange 
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contract. He said, "We can lock a forward exchange rate in to coincide with 
the interest payment, '" regardless of what the forward exchange rate was 
. .. ". He said that he told Mr Foti that the Australia dollar would be 
converted at the rate of the forward exchange contract. According to 
Mr Fantasia, Mr Foti replied that he did not want to lock in to forward 
exchange rates and would rather take his chances at the interest payments 
due on the loan. 

At some time during 1985, Mr Fantasia said that he attended a meeting 
when Mr Foti, Mr Calabrese and Mr Morris were present in Mr Morris's 
office. Mr Fantasia said that he had gone into the office to deliver some 
papers which Mr Morris had requested him to copy. He identified the 
document that he photocopied, as certain pages in another document which 
had been marked for identification in the trial. These pages (17-20 inclusive) 
had been tendered as Ex D28. Mr Fantasia claimed that he handed the 
pages over to Mr Foti and Mr Calabrese. Mr Morris was having a 
discussion with them at that time on the subject of forward exchange 
contracts and hedge contracts. Mr Fantasia did not claim to hear either what 
Mr Foti or Mr Calabrese said to Mr Morris about those matters. 

Mr Fantasia was asked whether he personally had given any advice to 
either Mr Foti or Mr Calabrese on the subject of forward exchange 
contracts or hedge contracts. He said he had not. In effect, his evidence was 
that Mr Morris was handling that side of the loan. He (Mr Morris) was 
responsible for his duties and Mr Fantasia handled his side of the business 
which was concerned with the calculation of interest payments and the 
relevant documents for the rollover periods. Mr Fantasia said that he fIrst 
met Mr Calabrese in about June 1985. Most of his conversations and 
contacts were with Mr Foti. He never heard Mr Foti complain at any stage, 
about the services provided by the Bank. Mr Fantasia handed over the co
ordination of the rollovers and interest payments in about Mayor June 1986. 
Thereafter, he ceased to have any involvement with these loans. 

The other witnesses, Mr Butler, called by the plaintiffs, and Mr Barlow, 
called by the defendant Bank, were concerned with the exchange market and 
hedging contracts. Their evidence was of an expert nature and related to the 
possible loss that the plaintiffs may have suffered as a result of the foreign 
currency loan. I shall make my fIndings of fact fIrst in relation to the events 
leading up to the loan and the drawing down of the foreign currency and the 
period of the loan itself in accordance with the facility offers before dealing 
with the evidence of Messrs Butler and Barlow. 

Findings of fact 
(1) The male plaintiffs built up assets over a period of many years and after 

much hard work held sufficient to enable them to enter into a business 
relationship for the purpose of purchasing a shopping centre. 

(2) They decided upon and negotiated to buy the Torrensville Shopping 
Plaza. 

(3) They required approximately AUD3.3 million for this purpose. 
(4) After inquiries they approached the defendant Bank. 
(5) They knew little, if anything, about foreign currency loans. 
(6) At that time it had become known that loans in Swiss francs were 

obtainable at lower interest rates than onshore loans in Australian 
dollars (approximately 12-12 Y2 per cent). 
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(7) The defendant Bank was, at all material times, a world-wide banker 
whose head office was in Paris. The Bank had branches in Australia 
including a Sydney branch where foreign exchange transactions were 
handled, and a small branch in Adelaide. Mr Mark Morris was assistant 
to the manager. 

(8) The male plaintiffs had a detailed conversation relating to foreign loans 
in Mr Morris's office at the Adelaide branch, some time in February or 
March 1984. Mr Morris first met the plaintiffs on that occasion. 

(9) A great deal of the evidence of the two male plaintiffs, on the one hand, 
and Mr Morris, on the other hand, overlaps and there is common 
ground. However, some of the details are either inconsistent with one 
another or in direct conflict. By and large, I accept the accounts given by 
the two male plaintiffs. I thought that on the whole they were honest 
and truthful even though parts of their evidence may not have been 
entirely consistent in detail. I attribute much of this to the language 
difficulties, particularly the difficulties experienced by Mr Calabrese. 
Mr Morris, although in many ways a satisfactory witness, I felt at times 
was somewhat self-protective in his answers. I do not accept his total 
denials of topics in conversations which the male plaintiffs alleged took 
place. In relation to those topics, I accept the evidence of the male 
plaintiffs and accordingly make the following findings as to the 
conversation that took place in Mr Morris's office in February or March 
1984 (the so-called "ftrst conversation"): 
(a) There was a discussion about "a basket of currencies". 
(b) There was a discussion about fluctuation in foreign currencies. The 

male plaintiffs were informed that there was a risk attaching to 
foreign exchange transactions, but (as Mr Foti said) Morris told 
him and Mr Calabrese that that could be controlled. Mr Morris did 
indicate that the Australian dollar may fluctuate, but that it was 
unlikely to be below 1.8 Swiss francs to 1 Australian dollar. The 
submission that Mr Morris made to Sydney recommending the 
loan (Ex D13) strongly supports the statements which the male 
plaintiffs allege were made to them in this regard. 

(c) The subject of hedging was mentioned. It was only mentioned in a 
general way. Mr Morris did put it to the plaintiffs that they could 
hedge for the whole term, but such a protection would be similar to 
taking out a loan in Australian dollars. He did not recommend 
hedging. I find that he did not discuss or mention the short-term 
hedge. Further, I am far from convinced that Mr Morris knew 
enough about the Bank's practice in offering hedge contracts, to 
enable him to say much, if anything, about short-term contracts or 
the availability of such short-term contracts nor whether such 
contracts could be taken off at any time during the term of the loan 
and during the term of the hedge. 

(d) Mr Morris did tell the male plaintiffs in a very general way that in 
the event of any trouble during the loan, the Bank could bring the 
money back on shore until the trouble had gone, and then take out 
another foreign currency loan when the trouble has gone. 

(e) Mr Foti asked for a seven year loan. I do not find that at that stage 
Mr Morris informed the plaintiffs that the Bank would not lend for 
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any term longer than two years. I find that he did mention the 
period of five years and indicated that the Bank would probably not 
lend for longer than five years. I also fmd that something was said 
about merchant banks. Although the male plaintiffs, particularly 
Mr Foti, have denied the mention of this topic, I fmd that whatever 
was said in that regard was certainly not made clear nor 
comprehensible to the male plaintiffs. I do not believe that it 
affects the overall issues and questions of fact to be decided in this 
case. Exhibit 013 confirms that Mr Morris applied for a five year 
loan. It is for that reason that I am convinced that Mr Morris never 
said anything to the plaintiffs about the loan being limited to two 
years at the first conversation in his office. I find, on the balance of 
probabilities, that Mr Morris was extremely vague as to the length 
of the term of the loan which could be obtained from the defendant 
Bank, being a loan in a foreign currency, particularly Swiss francs. 

(f) Mr Morris must have said something on the subject of a "man 
watching screens". This statement was made in the context of 
movements in the Australian dollar, both up and down, that is to 
say, against or adverse to foreign currency such as Swiss francs. I 
am satisfied that this conversation impressed itself upon the male 
plaintiffs. I am satisfied that neither of the male plaintiffs have 
made this up. Although their accounts may not be entirely 
consistent, I am satisfied that it certainly indicated to the male 
plaintiffs the experience, standing and ability of the defendant Bank 
to handle and control foreign currency loans by reason of the 
world-wide cover that the defendant Bank was able to offer. 

(g) I am satisfied that the male plaintiffs, knowing that there could be 
some risks associated with a Swiss franc loan, were prepared to go 
ahead with an application for drawing down the loan in Swiss 
francs, having been told that the risks could be controlled by the 
defendant Bank. The male plaintiffs who possessed a working 
knowledge of finance and lending for business purposes were 
nevertheless confident that the defendant Bank would keep an eye 
on the foreign currency implications. I am satisfied that the 
plaintiffs embarked upon the application upon the basis that they 
would leave it all up to Mr Morris. I fmd that Mr Morris expressly 
recommended to the plaintiffs that the loan should be taken out in 
Swiss francs. 

(10) When the plaintiffs left they agreed to supply details of their assets and 
liabilities, particularly all real estate owned or controlled, together with 
balance sheets and fmancial records of their family companies. 

(11) The necessary documents were supplied to Mr Morris. There were 
further discussions on the telephone. Further details were supplied by 
the plaintiffs. The original application (Ex 013) was prepared by 
Mr Morris on what had been discussed and the other documentary 
information supplied by the plaintiffs. 

(12) The plaintiffs were informed by Mr Morris that the loan had been 
approved for two years and reduced to a 50 per cent security ratio. After 
further negotiation an amended application was prepared and made by 
Mr Morris on or about 13 April (Ex 015). This contained further 
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requests and repeated the confidence that the Adelaide branch, 
particularly Mr Morris, had in the security offered by the plaintiffs to 
cover the loan, and repeated the strong recommendation for granting 
the loan. Further requests with other details were supplied by 
Mr Morris to the Sydney head office on 18 and 19 April 1984 (Ex DI4). 
The loan was approved on 26 April as contained in the telex (Ex DI6). 

(13) At some time after the first approval had been received in Adelaide, 
there was a discussion in Mr Morris's office. Mr Foti asked Mr Morris 
what would happen at the end of two years. I find that Mr Morris said 
words to the effect that if the plaintiffs "did the right thing" they would 
get an extension of the loan. I find that this statement was important to 
the plaintiffs who had stated, particularly Mr Foti, to Mr Morris on that 
occasion, that two years was not long enough. I find that it was 
important to the plaintiffs in making a final decision to take out the loan 
in Swiss francs. 

(14) I find that the plaintiff, Darvont Pty Ltd, placed the common seal on the 
facility offer (Ex PS). The plaintiff, Darvont, thereby undertook to carry 
out the matters referred to in cl 7 of that facility offer (see at 380 
above). The plaintiffs, Rito Calabrese and Guiseppe Foti guaranteed the 
payment by Darvont Pty Limited on demand of "all such monies which 
are now owing or may hereafter become owing by Darvont Pty Ltd to 
the Bank". I find that when the plaintiffs signed the facility offer they 
knew and understood that the Bank was lending the Swiss francs for two 
years. At the end of that term the plaintiffs were obliged to repay the 
principal. The plaintiffs relied on Mr Morris to renew the loan at the 
end of two years if they "did the right thing". Provided they paid all 
interest due during the currency of the two years they believed that they 
would get an extension. However, there was never, at any stage, any 
indication as to the period or length of that extension. 

(15) The contract to purchase the shares in Mount Barker had become 
unconditional on 18 April 1984. At some stage the plaintiffs agreed with 
Mr Morris's suggestion that a bank account should be opened at the 
defendant Bank in the name of the plaintiff Mount Barker. This was in 
fact done, although there is no evidence and no details as to the 
operation of that account. It is common ground on the evidence that 
moneys received by Mount Barker by way of rentals and other income 
were credited to that account. It is also common ground that the 
interest payments due from time to time during the currency of the 
loan, have been met by the officers of the defendant Bank withdrawing 
amounts from that bank account. At times the amounts in credit in that 
account have been insufficient to meet the total amount of interest due 
in Australian dollars to purchase the equivalent amount in Swiss francs. 
The male plaintiffs made arrangements to meet this difference from 
other funds. The arrangements for opening this account and for the 
debiting of the account by the defendant Bank have all been done by 
negotiation between the parties and confIrmation of these facts has been 
made by the witnesses, Mr Foti, Mr Calabrese and Mr Morris. Clearly, 
there was a separate agreement in this regard which was collateral to 
the facility offers and the security documents. 

(16) Mr Foti's experience as a tax agent gave him no specialist knowledge 
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about foreign exchange rates, loans in foreign currency nor hedging nor 
forward exchange contracts. It was advice and assistance on these points 
which led the plaintiffs to go and see the defendant Bank and discuss 
the matters with Mr Morris. The applications to enter into the loans 
were prepared by Mr Morris based on the information and facts which 
had been supplied to him in the discussion and subsequently. 

(17) No further material discussions took place between Mr Morris and the 
male plaintiffs until some time shortly after 26 April 1984, when the 
plaintiffs were advised of the Board's approval of the two year loan with 
a 50 per cent security ratio as mentioned above. 

(18) Some time shortly before 30 or 31 May 1984, the plaintiffs were advised 
that the documents were ready for signature. The plaintiffs signed these 
documents at the home of Mr Calabrese on the evening of 31 May. The 
documents constituting the agreements between the parties, which were 
signed by the plaintiffs, are the facility offers (Exs P4 and P5) and the 
security documents (Exs P7, P8, P9, PlO and PH). 

(19) No guidelines or explanatory memoranda relating to hedging or future 
exchange contracts were handed to the plaintiffs until some time in 
1985. The evidence as to exactly what documents were handed to the 
male plaintiffs is confused and difficult to reconcile. I am able to find 
that certain pages from one of the Bank documents relating to hedging 
and future exchange contracts were handed to the plaintiffs probably 
some time in 1985 (this is Ex D28). At the same time I am satisfied that 
no attempt to explain the documents in any realistic or practical way 
was given to the plaintiffs at any time during the two year term. I am 
further satisfied that the defendant Bank never made a recommendation 
to the plaintiffs that they should hedge. On the contrary, the only advice 
that they were given was that given by Mr Morris at the first 
conversation when he spoke against hedging and said that it would be 
too costly to enter into a hedge contract for the whole period of the 
loan. I fmd that the first time any specific recommendation to hedge was 
made, was the discussion with Mr John Henderson in August 1986, 
after the expiration of the two year period. I shall come back later to the 
evidence in relation to the advisability of entering into a hedge during 
the two year currency of the loan. 

(20) I find that the security ratio of 2:1 or 50 per cent was well covered by 
the assets that the plaintiffs secured for the repayment of this loan at 
the time that those documents were executed on 31 May 1984. Although 
there may have been some discussion and some arguments later about 
the valuations obtained for the purpose of entering into this loan, I am 
satisfied that the defendant Bank went ahead and offered the loan in 
Swiss francs for over CHF 7 million, at a time when the plaintiffs' assets 
were accepted by the defendant Bank as being within the security ratio. 
There is no concrete evidence although there is plenty of other evidence 
in the case which establishes that the security ratio was not satisfied at 
any time during the two year term of the loan. 

(21) I am satisfied that interest payments were met at all times by the 
plaintiffs during the currency of the loan. It was common ground on the 
evidence that the plaintiffs met the interest payments as shown in the 
debit advices (Ex D5). 
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(22) I fmd that the changes in the security documents which were entered 
into during the two year currency of the loan by reason Of the fact that 
Mr and Mrs Calabrese purchased Tranmere House and later, in 
relation to the Bolivar properties, were accepted by the defendant Bank 
in lieu of the securities which had previously been held by the Bank. 

(23) During the currency of the loan I find that Mr Foti had discussions with 
Mr Morris and later Mr Fantasia over the telephone relating to the 
interest payments when they fell due. Other discussions took place, 
particularly with Mr Foti, relating to the period for which the loan was 
to be rolled over at rollover times. These periods varied from time to 
time during the loan. Mr Morris had little contact with Mr Foti, 
particularly during the period from some time in about May 1985 until 
about April of the following year when the two year period was reaching 
an end. However, Mr Morris kept reasonably close contact with 
Mr Calabrese. He established a friendly and social relationship with the 
Calabrese family which lasted until the time when the Bank were 
requiring repayment of the loans by the plaintiffs. From time to time 
during the course of this friendly social relationship, Mr Morris and 
Mr Calabrese discussed the topic of the rate of exchange between the 
Australian dollar and the Swiss franc. There was never any mention, 
during these informal discussions, about hedging. Some time during 
1985 Mr Calabrese engaged the services of a Mr Wishart as his 
accountant. There was some discussion and some correspondence 
passing between Mr Wishart and Mr Morris at the defendant Bank 
which w,as principally concerned with Mr Calabrese's assets and the 
security that could be offered to the Bank by Mr Calabrese in 
connection with this loan. No doubt there were other discussions about 
the ability of the plaintiff, Mr Calabrese, to meet any further payments 
that might become due if hedge contracts were entered into. However, I 
do not make any findings in this regard as Mr Wishart was not acting 
for the plaintiffs as a whole and certainly had no authority to make any 
admissions so far as they may be relevant to this issue. I find that the 
ability of the plaintiffs to meet any potential debt that may arise from 
entering into hedge contracts is not relevant to the issues as no 
proposition for a hedge contract was ever put to the plaintiffs during the 
currency of the loan. 

(24) Some time in about April 1986, when the two year period was drawing 
to a close, there were further discussions between the parties. There is 
not a great deal of conflict between the witnesses as to what happened. 
In brief, the defendant Bank was demanding repayment of the principal 
sum of the moneys due. The plaintiffs maintained that they were 
entitled to an extension by reason of what had been said to them by 
Mr Morris at the time that the plaintiffs first discussed the loan with 
Mr Morris. I find that the parties, having discussed the matter, wrote 
the letters which I have referred to above, particularly the letter of 
4 June whereby the defendant Bank renewed the loan for a further 
period of one month, to 4 July 1986. A number of negotiations then 
took place relating to the sale of the supermarket and the price which 
should be asked for it. Then on 12 August, by letter on that day and 
signed by Mr Henderson, the Bank advised that if full payment of the 
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loan had not been made by 31 August, the Bank would have no 
alternative but to seek recovery through recourse to the securities. 
Subsequently on 29 August 1986, Mr Henderson again wrote setting out 
the arrangements for the foreign currency hedge. No hedge contract 
was entered into at that stage. 

(25) It was in December 1986 that the defendant Bank gave notice to the 
plaintiffs of their intention to sell the properties held by way of security 
in satisfaction of the loan. These proceedings were issued shortly 
thereafter as mentioned at the beginning of these reasons. 

Before applying the legal principles to these facts, I turn to the evidence of 
Mr Butler and Mr Barlow. 

The foreign exchange experts - Messrs Butler and Barlow 
Mr I G Butler is a clever young man who was a very impressive witness. 

He calls himself a foreign exchange adviser. His academic background is that 
of an honours degree in chemical engineering (1969) and a Masters degree 
of business administration (1972). He has been employed by ICI Australia, 
Mauri Brothers, an overseas company, Caltex Oil, and from May 1973, lAC 
Limited, which is now Citicorp Australia Limited. He remained employed 
there until 1979, carrying out the general duties of treasury management, 
evaluating credit limits for money market investment. In relation to 
corporate lending, he was exposed to takeover opportunities, investment 
recommendations and bill line syndication which is a method of local 
fmancing through Australian dollar financing throughout the exchange and 
discounted into the marketplace. From September 1973 he has been engaged 
as a money market dealer in the Sydney Money Market. In 1974 he set up 
the money market activities for Citicorp in Melbourne. In September 1975 
he became the national money market manager for Citicorp. In December 
1976 he became the fmancial control manager for Ajax Insurance and in 
January 1978 the State manager for Western Australia, of that company. In 
July 1979 he became the manager of corporate fmance for New South Wales. 

Both Mr Butler and Mr Barlow, who was perhaps even more experienced 
in the money market and whose evidence was also extremely helpful and 
satisfactory in relation to questions of handling foreign currency funds and 
protecting clients in the risks involved when investments are made in foreign 
currencies, gave extensive evidence about the development of the money 
market throughout the world and particularly in Sydney. They both gave 
evidence relating to the political and economic factors which make this 
market a particularly volatile one. I hasten to say that I accept the evidence 
of both Mr Butler and Mr Barlow. The differences between them are 
matters of opinion in relation to a market which, at that time, was still in an 
era of change in Australia. Their opinions are no doubt a matter upon which 
others may differ. But I am satisfied that they have both tried to give me a 
genuine picture of the foreign exchange market as it appeared in the years 
from 1984 through to 1986. . 

Mr Butler prepared a report which became Ex P28 in these proceedings. 
After outlining the matter upon which he was asked to report, namely, the 
Swiss franc loans taken out by the plaintiffs on 1 June 1984, from the 
defendant Bank, 

" ... and in particular, comment upon the management of these loans 
specifically considering the aspects of alternative currencies at rollover 
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and the use of forward cover (hedging) at various times. The report will 
consider the steps a prudent manager would take and what factors 
would have prompted him to believe such action was appropriate." 

Mr Butler's curriculum vitae is then set out. In the body of his report under 
section A, he makes recommendations relating to the borrowing of Swiss 
francs on 1 June 1984. He observes that the US dollar was, by mid-1984, in 
the process of a major longterm Bull run against the major currencies. He 
then sets out comparative figures of the Swiss franc to the US dollar, the US 
dollar to the Australian dollar, and the Swiss franc to the Australian dollar. 
He observes, after quoting these figures, that if a loan was to be taken in a 
foreign currency, then Swiss francs were appropriate. This was by virtue of 
the sustained strength of the US dollar and the relative low cost of Swiss 
francs and the fact that the Swiss franc - Australian dollar rates were then 
relatively stable. He concludes: 

"I am of the opinion that a competent banker would have 
recommended Swiss francs at the draw down." 

Mr Barlow, in his evidence, did not suggest a contrary view. 
Mr Butler, in his report, goes on to discuss the nature of the foreign 

exchange market in terms of volatility and ability to undergo significant 
realignments which, in time, would dictate, 

" ... some degree of monitoring of risk coupled with effective 
management of the loans (hedging, a conversion to other currencies, or 
domestic currency) depending on the market at the time." 

He points out the known risks in foreign currency borrowing in 1984, 
demonstrating by a table showing various rates of the same currencies 
mentioned above at five year intervals. Mr Butler concludes that: 

"With volatility over a period to this extent it is likely that some form of 
active management would be needed to prevent any significant adverse 
currency movements." 

Mr Barlow, in his cross-examination (p 1072), referred to this point in the 
following way: 

"It is important to be able to hedge very quickly or take hedges off very 
quickly and in many circumstances a decision cannot be reached quickly. 
I would probably be suggesting that in the situation where hedging 
decisions are not able to be made quickly that that loan should be 
managed on a less active hedging basis; in other words, less frequent 
hedging activity." 

Mr Barlow was there discussing the ability of the borrower or the 
manager of the loan to hedge and unhedge. Clearly, in this case, the ability 
of the defendant Bank, in contrast to the ability of the plaintiffs, is a very 
significant aspect of the case. 

Mr Butler goes on to consider what the prudent manager should have 
done at various stages of the loan period. He said that until early 1985, the 
market place was quite favourable for offshore borrowers with large 
amounts of foreign capital being directed into the bond market, supporting 
the currency, together with local export hedging of US dollar receivables, 
and some extensive forward purchases of Australian dollars by borrowers 
whose draw downs were not until mid-1985. Accordingly, he would not 
recommend any changes at the rollover which took place on 27 November 
1984. Mr Barlow certainly does not disagree with this. 
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In section B of his report, Mr Butler deals with the rollover point which 
took place on 25 February 1985. Here, the two experts are not in agreement. 
Mr Butler says that the US dollar, at the end of February, was still in a 
strong up trend, although many commentators were looking for it to weaken. 
He does add, that if a foreign currency was to be selected, the choice of 
Swiss francs could not be criticised. However, the cross rate between the 
Australian dollar and Swiss francs, which, at that date, was at the 2.00 mark 
and the fact that the market was firmly bearish for the Australian dollar, he 
considered that a short-term "onshore" roll in Australian dollar against bank 
bills if the facility allowed it, or a drawing of Euro-Australian dollars would 
have been most appropriate. Mr Butler discusses the advantages and 
disadvantages of this. Having pointed out that if the loan was rolled into 
Australian dollars for one month, there would have been an increased 
interest cost but saving in capital losses as the cross rate fell from 2.00 to 
about 1.77. On the loan as drawn down, of some AUD3.6 million, there 
would be a capital gain at the end of that period, of approximately 
AUD460,OOO. But, despite these pro's and con's, Mr Butler concluded: 

"I am .not able to say a competent advisor must have rolled in 
Australian dollars because rolling in Swiss francs with a possibility of 
hedging when necessary was another alternative." 

In section C of his report, Mr Butler concentrates on the fall in the 
Australian dollar early in 1985. For this part of his report, Mr Butler made 
substantial reference to graphs showing the fall in the Australian dollar 
during the month of March 1985 in particular. He traces the bearish trend 
from January 1985. He points out as at the time of the previous rollover 
(November 1984), the rate for Swiss francs was approximately 2.18:1, but 
when it had fallen to the psychological level of about 2.00 in early 1985 this 
represented a 9 per cent loss of capital. The cross rate remained above 2.00 
until mid-March, coinciding with the fall of the US dollar, but then the 
market saw the Australian dollar "on a continual sustained slide during 
March and April against the Swiss franc". He goes on to explain the reasons 
for the turn around of both the Australian dollar and the US dollar as 
explained in an appendix which he attached to his report. Mr Barlow's charts 
indicate a similar slide. Mr Butler then states: 

"The strongly bearish market views for the Australian dollar, and its 
deterioration, would have caused action to be taken to protect the risk 
against capital losses. My view is that while significant amounts of 
hedging took place in January/February, an adviser should have 
recommended hedging against the fall against the Swiss franc by early 
March at the latest, and my view is that it should have been done once 
the 2.00 level was broken convincingly at say 1.95. This would have 
taken place around the 7th to 15th March 1985, if not before." 

By reference to a chart Mr Butler was of the opinion that it would be 
unlikely that such a hedge cover would be lifted until at least the end of April 
when a reversal appeared to be taking place. That is to say, once the rate 
rose above 1.70 late in April. He made an estimate of the hedging profits 
using a fall in the cross rate from 1.95 to 1.70 for this period as 
approximately $600,000. 

Mr Butler then goes on to deal with the period from May for 6 to 9 
months when the market was overall bearish for the Australian dollar. By 
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late May the down trend had again emerged but not with the same degree. 
The falling trend was clear at about 1.70 and from this level until about 1.50, 
the down trend was intact and a competent manager would have hedged 
throughout a portion of this period. As the trend was less dramatic than the 
March one, it is not reasonable to specify when specific hedges should have 
been put in place. Further rollovers took place on 1 April and 28 May 1985. 
In relation to these rollovers, Mr Butler said that although the US dollar had 
been falling against the Swiss franc, he would assume that a financial adviser 
would have continued the cover in Swiss francs. 

In section E of his report, Mr Butler deals with the rollover at 30 
September 1985. This followed the September G5 meeting. There was a 
down trend in the US dollar. There was what he called a massive central 
bank intervention. Mr Butler then states: 

"Given the circumstances, it is my view that an advisor would have 
moved the loan into US dollars at least on the rollover date. More 
prudent management would have caused the Swiss francs to be hedged 
against the US dollar soon after the initial intervention took place." 

As at 30 September 1985, when there was a rollover, Mr Butler 
considered that a change into US dollars was appropriate. He said in his 
evidence that the cross rate of the Swiss francs was at that time 2 francs 20 to 
1 American dollar. Over the next three months until December 1985, the 
rate dropped to about CHF 2.05. He calculated a saving of approximately 
US$240,OOO. 

From about December 1985, Mr Butler described the movements in the 
US dollar as erratic. Both the US dollar and the Australian dollar showed 
weakness. There was a significant deterioration in the cross rates. However, 
he was not able to confirm, as he put it, ''what recommendations were 
inappropriate" . 

The next significant fall in the American dollar was in 1986. Mr Butler said 
of this: 

"Throughout 1986, the fmancial markets remained bearish towards the 
US dollar focusing on all the bad news with particular emphasis towards 
the budget deficit and the trade deficits. This continual downward trend 
of the US dollar inhibited the Australian dollar to Swiss franc rate as 
the Australian dollar rose, although in late May the US dollar did 
correct upwards substantially, as is the case in any longer term trend." 

He then referred to the capital inflow to Australia which subsided in late 
May which was coupled with, as he put it, "the infamous remark by the 
Treasurer" which caused a signillcant run on the Australian dollar. This 
remark was the so-called "Banana Republic" statement. This down trend 
was very strong and obviously well publicised. In mid-May the peak close of 
the Australian dollar to the US dollar rate was .7500. The Australian dollar 
fell to a low of .5780 in late July. Mr Butler then stated in his report: 

"Whilst it is not possible anyone could have covered all of this move, my 
opinion is that the down turn was clear by the tiine the AUD fell to 
about .7050, by which time an advisor should have hedged this risk. The 
timing of the removal of the hedge is also subjective but the trend was 
very strong until around .6450 in mid to late July. Further deterioration 
would have led to additional covering at times after this, but it is not 
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possible to claim that a competent advisor would have been able to 
generate profits during this period of volatility." 

Both Mr Butler and Mr Barlow gave extensive evidence about the form of 
contracts that were available, namely, the forward exchange contract which 
was available on the official market, and the so-called hedge contract which 
was available on the market for investors or borrowers like the plaintiffs 
from some time in 1984 prior to the drawing down of this loan until at least 
1986. Both experts agreed that in the case of a hedge contract, it would be 
necessary to obtain a spot rate and then to apply a set formula which was 
called the forward rate formula. Mr Butler set this out in Exhibit P38A. The 
components of the formula are forward rate (FWD), spot rate (spot), 
offshore interest rate (IU), number of days in period (V), and domestic 
interest rate (IA). By using this method, Mr Butler prepared a summary of 
losses which was Ex P38. Mr Barlow agreed that this was the correct 
formula. Exhibit P38B contains the details of the summary of losses and how 
they are calculated. Suffice it to say that as at the rollover of 25 February 
1985, when Mr Butler considered the first hedge contract should have been 
placed, works out at a saving in Australian dollars by way of reduction in the 
amount that would be necessary to pay the interest then due by purchasing 
Swiss francs at AUD307,685.77. An additional amount in Australian dollars, 
of $311,614.25, is the amount that he calculated would be saved at the next 
rollover. These two sums amount to a saving of some $619,300.02. The 
alternative to the above was, in Mr Butler's opinion, to hedge for the period 
from 19 March 1985 until 30 Apri11985. He calculated the hedge profit for 
this period at $513,920.70. 

The next period when Mr Butler would have recommended a hedge is 
from 2 July 1985 to the rollover at the end of September, and he has 
calculated it until 26 September 1985. He notes that the fall in the Australian 
dollar rate from the Swiss franc was, at this stage, from 1.70 down to 1.50 as 
at the end of September. The calculated figure in losses saved was some 
$442,199.80. For the period from 30 September to 30 December 1985, with a 
rollover into US dollars, Mr Butler calculated a loss saving of $260,484. 

Finally, for the period in May 1986, when there was another substantial 
fall, Mr Butler calculated a loss saving of 1.037 million Australian dollars. 

Both Mr Butler and Mr Barlow agreed that the basic alternatives 
available to a borrower of a foreign currency such as Swiss francs, were 

(1) to do nothing; 
(2) to bring back the loan onshore; and 
(3) to hedge. 

Mr Butler added that there is an important alternative and that is the 
question of the selection of the base currency which is more favourable as an 
alternative to taking out a hedge contract. He said in his evidence: 

"Because it is desirable to minimise hedging activities or .exchange 
activities because there is always a cash risk in taking out one of those 
contracts, so the most important is the base currency. The next most 
important is to enable him to manage that particular risk that he might 
have for the next three months which involves taking out exchange 
contracts which are cash contracts ... " 

Mr Butler went on to say that during the currency of this particular loan for 
the two years from the end of May 1984 to the end of May 1986 there were 
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three dramatic situations, namely, the February 1985 problem, the G5 
problem with the US dollar and, more recently, the May 1986 situation. I put 
to Mr Barlow basically the same alternatives open to a borrower of foreign 
currency, namely; 

(1) to do nothing or to leave the loan where it is; 
(2) to consider an alternative base currency, presumably at the rollover 

date, whatever that may be under the particular contract; 
(3) to bring the loan back on shore; and 
(4) to hedge. 

Mr Barlow added: 
"That would well seem to be the major alternatives, and that would be 
subject to the documentation relating to the loan, as to what 
combination of those were permitted, and again I am not an expert on 
the documentation side." 

He added that it was even possible in some cases that the loan may be 
partially switched into one currency and partially into another. When the 
three dramatic stages were put to Mr Barlow, he commented that, in his 
view, he would extend the fIrst period from February into March, because he 
considered March was more relevant to the exchange indicators than 
February was. He described that February to March 1985 period as 
"unprecedented" . 

Mr Barlow was closely cross-examined as to the appropriateness of 
putting a hedge on in the month of February 1985 as opposed to March. 
Mr Barlow's opinion was that by mid-March of 1985, the hedge should have 
been placed by the prudent advisor to a borrower of Swiss francs. Mr Barlow 
was further of the opinion that the hedge probably should have remained in 
place in fact on an ongoing basis. When questioned further about the other 
periods when the dollar made dramatic falls, Mr Barlow expressed the 
following view in these questions and answers: 

"0. Ideally in terms of money it would be cheaper to have kept the 
loan but hedged? A. Exactly. 

O. Is it your evidence that the picture was so clear that you would 
have advised hedging for the whole of the period when you fIrst put the 
hedge on, say, late March 1985 until the time the loan was repayable in 
the end of May 1986. A. I believe I would have left it in place all the way 
through, yes." 

A little later in his evidence when he was asked about placing a hedge 
contract on for the whole period, and it was put to him that the cost of 
forward points done at each rollover time would enable the borrower to 
offset the capital loss in Australian dollars by hedging prices, Mr Barlow 
answered as follows: 

"A. Yes. I did do a rough approximation of this particular sum based 
on hedging at the 27th March, in fact, where I came up with a rate of 
approximately 1.7450 to cover from 27th March 1985 out to 28th May 
1986. This is assuming we wrote one contract to go the whole rest of the 
time. The net benefIt of doing that over and above leaving it unhedged 
for the whole period of time would have achieved a saving of 
approximately AUD1.4 million dollars." 

In summary, therefore, the experts were substantially in agreement that 
during the last 14 months or more of the loan a hedge protection should 
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have been placed on this loan by the prudent advisor. The only real 
difference between the two experts was the commencement date of such a 
hedge. Although Mr Butler made his calculations for different alternatives 
so far as protective measures are concerned, such as bringing the money 
back on shore to Australia, or rolling over into American dollars, I do not 
understand that in the end the two witnesses were in disagreement. So far as 
protective measures are concerned, Mr Barlow's recommendations are far 
simpler. The evidence, however, did not provide a mathematical calculation 
for Mr Barlow's suggestion that the hedge should be placed around about 27 
March 1985 and remain on until 28 May 1986. In my judgment this far 
simpler approach of Mr Barlow's is the clearest and strongest evidence upon 
which I should act in determining whether such a protective measure should 
have been undertaken by the defendant Bank initially in advising the 
plaintiffs and subsequently in arranging the necessary contracts. 

I turn now to the questions of law which arise on these facts. 

The legal issues and application to the relevant facts as found above 
The different plaintiffs entered into a number of separate but related 

transactions. Each document executed by the plaintiffs created obligations 
which they had to meet in connection with the loan of some 7 million Swiss 
francs advanced to the last two named plaintiffs, the two companies, Darvont 
and Mount Barker. On the evidence and the documents I am unable to fmd 
that there is anyone document which contains the whole agreement. 

Senior counsel for the defendant Bank submitted strenuously that the 
plaintiffs are bound by their signatures on the facility offer. But neither the 
plaintiff, Mount Barker, nor any of the personal plaintiffs, signed or sealed 
the facility offer made to that company, Ex P4. In my opinion, that 
submission cannot be correct on the facts. 

The plain fact is that a series of documents were signed by the plaintiffs 
who undertook a series of obligations and received the benefits of the two 
loans advanced by the defendant Bank to the companies, Darvont and 
Mount Barker respectively, in consideration for the obligations undertaken 
by the plaintiffs in the respective documents. The respective mortgagors 
accepted the covenants and liabilities specified in each particular instrument 
which they signed. 

The parties, by completing and signing the relevant documents, entered 
into basically two loan agreements and a series of obligations by way of 
security for the loans. The whole series of transactions was completed by the 
relevant conduct of the parties in unequivocally performing the basic matters 
which were agreed to either in the discussions and oral conversations 
between the parties or their representatives, and in writing. The contracts 
were partly in writing and partly oral. I reject the defence case that the 
agreements were wholly in writing. 

The facility offer accepted by the common seal of Darvont and signed by 
the plaintiffs, Rito Calabrese, as director, and Guiseppe Foti, as secretary, 
was a conditional contract upon the proposed use of funds being lawful in all 
respects and not in breach of the Companies (South Australia) Code. This 
was determined and became unconditional when the foreign currency was 
actually drawn down in the way in which the transaction was carried out on 
4 June 1984. 

The matters which were agreed to orally include the following: 
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(1) The foreign currency (as referred to in the facility offers) which was 
actually drawn down, was an amount in Swiss francs. The facility offers 
did not specify the particular foreign currency. The oral conversations 
make it clear that the parties had agreed prior to draw down the foreign 
currency should be Swiss francs. 

(2) The facility offer itself provided for oral variations during the currency 
of the loan as to the type of foreign currency to be selected or a 
selection of a basket of currencies at rollover periods. The evidence 
clearly establishes that the parties throughout the currency of the loan 
always discussed the period for the ensuing rollover and are facility offer 
itself provided for an oral instruction or agreement to be made at least 
two days prior to the rollover date for any change in the foreign 
currency. 

(3) The actual date of the draw down of the foreign currency was by oral 
agreement left to the defendant Bank, namely, to the decision of 
Mr Morris, the officer and agent for the Bank in this regard. Ex P6, 
being the letter written by Mr Morris explaining why the money was 
drawn down on 4 June 1984 and the advantages to the plaintiffs clearly 
establishes this oral agreement as to the opening performance of the 
agreement to advance the moneys to the plaintiff companies by way of 
loan. 

(4) The facility offer was silent as to the right or alternatively, obligation of 
the defendant Bank to carry out an annual review of the loan. This 
matter was clearly discussed between Mr Morris and the male plaintiffs 
and everyone accepted that the Bank should carry out such a review. 
However, there was no agreement, either oral or in writing, as to the 
consequences or the effect upon the loan of such an annual review. 
Clearly, it influenced the officers of the defendant Bank both in relation 
to the changeover in the securities, namely, those properties of Mr Rito 
Calabrese's or his family's or his family company which were brought in 
by way of additional or substituted security to the loan during the 
currency of the loan. 

(5) Exhibit P4 (the unsigned facility offer made to Mount Barker) provided 
for the establishment of an interest-bearing deposit account -
"Torrensville Shopping Plaza - Rental Account" and rentals received 
were to be paid into this account which was to be used in reduction of 
the interest then owing to the lender. No agreement was made in the 
documents for the mechanics of debiting this account. Nor was there 
any provision in the facility offer for the mechanics of purchasing the 
foreign currency equivalent by way of discharge of the interest which 
was due at the relevant date during the currency of the loan. The debit 
statements (Ex 05) demonstrate the differences in these amounts 
during the currency of the loan. The parties clearly agreed in general 
terms when they were negotiating and discussing details, and by the 
their conduct at the draw down dates, that the interest should be met, in 
part, by the bank account which had been opened as provided for in the 
facility offers and in part, by the plaintiffs funding the balance of the 
amounts due at each interest payment date. 

(6) It was orally agreed that the plaintiffs wanted a loan in Swiss francs. 
They agreed to leave it to Mr Morris (acting for the defendant Bank) to 
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carry out the agreements and decide on the method of draw down, 
payment and overall administration of the loan. The evidence 
establishes that the parties, in fact, administered the loan in accordance 
with and consistent with this agreement. 

Senior counsel for the defendant further submitted that the parol evidence 
rule confmed the parties' agreement to the four comers of the document 
which, he submitted, the parties chose to enshrine their agreement, namely, 
the facility offer, see G C Cheshire and C H S Fifoot, The Law of Contract 
(9th ed, 1976), p 113 under the chapter heading, "Contents of the Contract 
Section 1 Express Terms". The learned authors there cite a statement of 
P 0 Lawrence J in Jacobs v Batavia and General Plantations Trust Ltd [1924] 
1 Ch 'lPJ7 at 295, where his Lordship said: 

"It is firmly established as a rule of law that parol evidence cannot be 
admitted to add to, vary or contradict a deed or other written 
instrument. Accordingly it has been held that ... parol evidence will not 
be admitted to prove that some particular term, which had been verbally 
agreed upon, had been omitted (by design or otherwise) from a written 
instrument constituting a valid and operative contract between the 
parties." 

The learned authors, in discussing the limits of this rule, go on to point out 
at the bottom of p 114, that the exclusion of oral evidence is clearly 
inappropriate where the document is designed to contain only part of the 
terms - where, in other words, the parties have made their contract partly 
in writing and partly by word of mouth. The learned authors go on to refer 
to the fact that this is a presumption which, though strong, is not 
irrebuttable. As the learned authors say, at p 115: 

"In each case the court must decide whether the parties have or have 
not reduced their agreement to the precise terms of an all embracing 
written formula." 

In this regard I have received considerable assistance from an article 
headed, "Collateral Contracts" by K W Wedderburn in (1959) Cam U 58, 
particularly in the passage, at pp 58-64 under the heading, "The Parol 
Evidence Rule and the Evasion of that Rule". In my judgment, it is not 
possible on the evidence and material in this case, to identify any particular 
act by one party which constitutes an offer or by the other which amounts to 
an act of acceptance. The parties have conducted themselves on the basis 
that an agreement existed about 30 May 1984, and I can readily infer that a 
contract was brought into being; see D W Grieg and J L R Dayis, The Law 
of Contract (1987), p 249, and the cases cited in that section <tS. Contract 
implied from conduct, including Brogden v Metropolitan Railway Co (1877) 
2 App Cas 666; Brown v Brown (1905) 5 SR (NSW) 146; Howard Marine and 
Dredging Co Ltd v A Ogden and Sons (Excavations) Ltd [1978] QB 574; and 
Fanners' Mercantile Union and Chaff Mills lid v Coade (1921) 30 CLR 113; 
cf Cheshire and Fifoot (supra), at pp 33-34 in section A, "The fact of 
acceptance" in the chapter entitled "The phenomena of agreement". I have 
been referred to the learned article by Professor H K Liicke, "Contracts in 
Writing" (1966) 40 AU 265, particularly at pp 273-277 where the learned 
article writer discusses the problems of collateral warranties and written 
agreements. 

In law the relationship between the parties, from 31 May 1984 until 30 
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May 1986, was not restricted to that of borrower and lender. The Bank 
included (see cl 5 in Ex P4 on p 40 above and cl6 in Ex P5 on p 42 above) 
that a bank account be opened and that interest debits due under the loan be 
paid from this account. This was a banker-customer relationship which was 
partly incorporated in the facility offers (both the signed and the unsigned 
one) and which the parties, by their words and conduct, incorporated into 
their whole relationship. The Bank had the control and operation of this 
account for certain purposes, namely, the payment of interest and the 
consequences that follow from that dual relationship are discussed further in 
these reasons, particularly in relation to the allegations of a duty of care and 
any alleged breaches of that duty. 

The term of the loan - two years or two years plus five years? 
By par 6( e) of the substituted statement of claim, the plaintiffs claim that 

the initial term of the loan facility was "to be two years". By par 6(f) the 
plaintiffs further claimed: 

"If interest was duly paid by the eighth-named plaintiff during the initial 
term of the loan facility, the facility would be renewed for five years 
upon the expiry of the initial term;" 

Mirror allegations are made in respect of the Darvont loan in par 11( e) and 
(f) of the substituted statement of claim. 

Whether the male or female plaintiffs read the facility offers or any of the 
other documents which they signed is not, in my opinion, a relevant 
consideration in determining this claim in law. I am clear that the plaintiffs 
were told by Mr Morris that the loan had been approved by the Board of the 
defendant Bank for two years only. Further, I am clear that at the end of two 
years, the plaintiffs knew that there were a number of options open to them. 
I have outlined these options in my reasons above. The facility offers are, in 
this regard, in clear and unambiguous terms, namely, 

"Term: two years from date of drawn down." 
The plaintiffs clearly committed themselves to: 

"Repayment: this facility is to be repaid in full at the maturity of the loan 
in the foreign currency/currencies of draw down or rollover (as the case 
may be) which is then the subject of the loan." 

Indeed, there was a provision for early repayment. 
I am satisfied that the plaintiffs committed themselves to obtaining this 

loan for two years after which the loan moneys were to be repaid in the 
foreign currency of the loan (CHF 7,365,240). The conversation about what 
was to happen at the end of the two year period from draw down, and the 
suggestion that the regular payment of interest by the plaintiffs at the time, 
would enable them to have an extension of the loan for a period of years, 
was not shown on the evidence to be "promissory": J J Savage and Sons Pty 
Ltd v Blakney (1970) 119 CLR 435 at 442. In so far as it is alleged that the 
oral statements made by Mr Morris are relied upon, I am clearly of the view 
that such did not constitute a term or condition of the agreement or 
agreements. In so far as it is alleged that Mr Morris's statements in this 
regard were express warranties (par 9A(1) of the statement of claim), I am 
of the opinion that the plaintiffs have failed to establish that these statements 
were ever "promissory" or meant to create any legal liability. I am clearly of 
the opinion that no such collateral warranty can be implied from either the 
relationship of banker and customer, or the underlying purpose of the 
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transaction of the loan as communicated by the plaintiffs to Mr Morris, nor 
by the other terms and conditions of the transaction (par 9A(II) of the 
statement of claim). 

As I am unable to find any facts to support the claim that the defendant 
Bank was ever contractually bound to extend the loan after the two years, it 
is unnecessary to consider the defence of estoppel which was raised in the 
substituted defence in the light of these findings. 

Have the plaintiffs established any actionable representations by the 
defendant which induced them to enter into the loans? 

In par 9(11) the plaintiffs allege that a number of representations were 
made by the defendant (namely, Mr Morris) which induced them to enter 
into the loan. These inducements relate to the special expertise of the 
defendant in advising and assisting on foreign currency borrowings; that 
Swiss francs were the best currency to use; that the skill of the defendant 
Bank on each rollover was such that they could adjust the currency with a 
view to keeping the principal sum at an amount approximate to the sum 
initially drawn down; further, that it was within the skill of the defendant at 
each rollover to adjust the currency of indebtedness with a view to keeping 
the principal sum as expressed in Australian dollars at such a level that the 
interest on it could be provided from the rental income of the Torrensville 
Shopping Complex; and finally, that the cost in Australian dollars of repaying 
the principal sum would, at no time, exceed one half of the value of the 
properties secured under the facility. Mirror allegations are made in 
par 13(11) in relation to the seventh-named plaintiff, Darvont. By pars 9B 
and 13B it is alleged that these representations were made in the course of 
conversations between Mr Morris and the two male plaintiffs previously 
referred to. 

My frodings of fact at pp 91-94, being par 9(a)-(g) exclude any froding 
based on the allegations in subpars (a), (c), (d) or (e) of par 9(11) and 13(11) 
of the statement of claim. In so far as it is alleged in subpar (b) of those 
paragraphs that a loan in Swiss francs was in the best and overall interests of 
the plaintiffs, I am satisfied that it was Mr Foti himself who suggested Swiss 
francs and I frod that the plaintiffs were not induced by any statement which 
Mr Morris made in this regard as found by me above. Accordingly, there is 
no actionable misrepresentation in law established by the evidence. 

Duty of care and reliance by the plaintiffs on the defendant Bank's skill and 
judgment 

The plaintiffs claim (par 17 of the statement of claim) that they relied 
upon the defendant Bank's skill and judgment in relation to the matters 
represented to them, both at the time of draw down and at subsequent 
rollovers. Particulars of the matters relied upon by the plaintiffs in respect of 
which it is alleged a duty of care was owed, are set out in par 18 of the 
statement of claim. On the evidence and my findings above, I concentrate, 
for this purpose, on the allegations that a duty existed to "render advice from 
time to time to the plaintiffs connected with the parties' future arrangements 
under the loan facilities herein before referred to" (par 18(C) of the 
statement of claim), and to "render advice from time to time to the plaintiffs 
in relation to exchange rates ... " (see par 18(d) of the statement of claim). 
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The allegations of breach of that duty are in par 20 of the statement of 
claim. First, it is alleged there was a duty as to: 

and 

and 

"(a) failing to advise the plaintiffs as to the most advantageous currency 
mix at: 
(i) ... 

(ii) on rollovers under the loan facilities"; 

"(c) failing to 
(i) monitor; and 

(ii) ... fluctuations in the respective values of the Australian dollar 
and the Swiss franc."; 

"(f) failing to advise the plaintiff to rollover the facility in a currency 
other than Swiss francs." 

I note that there is no general allegation that the defendant should have 
advised hedging during the currency of the loan or at any time or should 
have prepared hedge contracts for the plaintiffs and advised them 
accordingly. 

On the evidence I have found that a hedge contract should have been put 
in place some time about mid-March of 1985. Both the experts (Butler and 
Barlow) agreed that a hedge contract should have been put in place by the 
prudent investor at about that time. Also I have found that the plaintiffs did 
not possess the knowledge nor the skill to achieve this. Furthermore, I have 
found that the relationship between the parties is not confmed to that of 
borrower and lender, but that the defendant Bank were acting as bankers for 
at least the plaintiff Mount Barker and, in that regard, for the other 
plaintiffs, by opening the Torrensville Shopping Plaza rental account from 
which the Bank paid the interest due to itself. The Bank calculated the 
Australian dollar equivalent to pay the interest when due in Swiss francs. 
Further, the Bank arranged for the payment, at least in part, from this 
account. 

In these circumstances and in the light of these findings, did the Bank owe 
a duty of care to the plaintiffs? The duty in this case, as I see it, was that of a 
large banking organisation who represented itself to have world-wide 
branches and knowledge of foreign currencies and foreign exchange rates. 
Further, that it was stated to the plaintiffs that such a large organisation as 
the defendant Bank could control and monitor loans which were drawn down 
in the currency of another country - in this case, Swiss francs. The whole 
transaction imposed on the plaintiffs the obligation to repay the principal 
amount of the loan at the end of the term in that foreign currency. Because 
of the Bank's involvement with the plaintiffs by negotiating a loan of this 
particular kind and by arranging the draw down of the Swiss francs, and by 
submitting the facility offers which were accepted by the plaintiffs, and by 
opening and operating the Torrensville Shopping Plaza rental account with 
the relevant charges and financial benefits to the Bank, I am of the opinion 
that the defendant Bank had involved itself far more closely with the 
plaintiffs than a mere arm's length agreement to lend a sum of money. 
Furthermore, the relationship was not just that of acting as a banker on 
behalf of its customer. There was both the professional banking element in 
the transaction and the personal rights and duties of a bank lending money 
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to a group of people in the particular way in which this transaction was set 
up. The proximity of the parties to each other in their respective rights and 
duties arising from the negotiations, letters, respective executed mortgages, 
guarantees, deeds and verbal agreements, was as to the actual performance 
of the several transactions, clearly giving rise to a duty of care in the 
circumstances. The putting in place of either a hedge or forward exchange 
contract required specialist knowledge which the Bank possessed and held 
itself as an organisation capable of putting in place such a contract for the 
plaintiff. Clearly the plaintiff relied upon the defendant Bank in this regard. 

In San Sebastian Pty Ltd v Minister Administering the Environmental 
Planning and Assessment Act 1979 (NSW) (1986) 162 CLR 340, the High 
Court of Australia in the majority judgment of Gibbs CJ, Mason J (as he 
then was) Wilson and Dawson JJ, discussed the general duty of care both in 
relation to negligent advice or representations and negligent acts. The 
majority judgment pointed out that there had been a tendency since the 
leading case of Hedley Byrne & Co v Heller and Partners [1964) AC 465 to 
regard liability for negligent misstatement as standing apart from the general 
principles expressed in Donoghue v Stevenson [1932) AC 562 with respect to 
the duty of care. Their Honours pointed out that one facet of the problem in 
defining the circumstances in which a duty of care arises in the context of 
statements is that it is more difficult to apply the standard of reasonable 
foreseeability to the circumstances which flow from making a statement than 
it is to apply that standard to consequences wruch flow from acts (see at 354-
355). Secondly, the propensity of negligent statements to generate loss which 
is purely economic has "traditionally excited an apprehension that it will give 
rise to indeterminate liability". After referring to some of the cases where 
attempts had been made to diminish the risk of indeterminate liability, their 
Honours said (at 354): 

"However the correct view is that, just as liability for negligent 
misstatements is but an instance of liability for negligent acts and 
omissions generally, so the treatment of the duty of care in the context 
of misstatements is but an instance of the application of the principles 
governing the duty of care in negligence generally. The special 
complications which arise in connection with the imposition of a duty of 
care on the author of a statement can only be unravelled in a variety of 
factual situations." 

Then their Honours pointed out that the relationship of proximity is an 
integral constituent of the duty of care concept. A number of High Court 
authorities are cited at 355 to support this proposition: 

"The notion of proximity, because it limits the loss that would 
otherwise be recoverable if foreseeability were used as an exclusive 
criterion of the duty of care, is of vital importance when the plaintiffs' 
claim is for pure economic loss. When the economic loss results from 
negligent misstatement, the element of reliance plays a prominent part 
in the ascertainment of a relationship of proximity between the plaintiff 
and the defendant, and therefore in the ascertainment of a duty of care. 
But when the economic loss results from a negligent act or omission 
outside the realm of negligent misstatement, the element of reliance 
may not be present. It is in this sphere that the absence of reliance as a 
factor creates an additional difficulty in deciding whether a sufficient 
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relationship of proximity exists to enable a plaintiff to recover economic 
loss." 

In San Sebastian (supra) the majority of the court held that for the appellant 
to succeed, it must be established at least, amongst other things, that (1) the 
alleged representation was made and (2) that the defendant made the 
representation with the intention of inducing the plaintiff or plaintiffs to act 
in reliance on the representation. 

In my judgment the plaintiffs have established that the circumstances in 
which this foreign currency loan was negotiated, agreed to and pedormed, 
were such that a duty of care was owed by the defendant Bank to the 
plaintiffs, particularly in relation to the control and monitoring of that loan at 
rollover times in relation to the appropriate protective measures to be taken 
on behalf of the plaintiffs. The defendant Bank was the specialist in this 
regard. The plaintiffs relied on that experience and know-how. The duty was 
owed in this regard. Furthermore, that duty extended to pure economic loss. 
In my judgment the plaintiffs have established the two essentials referred to 
in San Sebastian. 

Senior counsel for the defendant submitted that the duty of care does not 
extend beyond the boundaries of the contract which exists between the 
parties, including both any express or implied terms. In my judgment, the 
cases do not go as far as this. There are cases which suggest that liability 
does not extend beyond a particular contract. Likewise, there are other cases 
which support an argument that liability exists not in contract but in tort. But 
in this case the liability stems from the original representations which were 
later contained in agreements between the parties and the duty of care 
extended into the areas of pedormance including the control and 
management of this particular loan in the particular circumstances of the 
parties' negotiations and agreement. Clearly, as counsel for the defendant 
conceded, there is a liability for pre-contractual negligent misstatements: Box 
v Midland Bank (1979) 2 Lloyd's Rep 391 at 399, where Lloyd J applied the 
principle in Hedley Byrne & Co v Heller (supra). A more recent example of 
the same type of liability is Rest-Ezi Furniture Ltd v Ace Shohin (Aust) Pty 
Ltd (1987) Aust Torts Reports 68,430. 

I distinguish the case of Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank 
[1986] AC 80 at 107, per Lord Scarman, where his Lordship stated: 

"Their Lordships do not believe that there is anything to the advantage 
of the law's development in searching for a liability in tort where the 
parties are in a contractual relationship." 

That case considered the duty that a customer owed to its banker in relation 
to drawing cheques so as not to facilitate fraud or forgery, and a duty to 
notify the Bank immediately of any unauthorised cheques of which he 
became aware, and basically no wider than that, following London loint 
Stock Bank Ltd v Macmillan [1918] AC 777, HL (E); and Greenwood v 
Martins Bank Ltd [1933] AC 51 HL (E). 

I agree with the submission made by senior counsel for the plaintiffs that 
the duty of care (if any) will depend upon the particular relationship which, 
in this case, was not confmed to a banker customer relationship but was a 
combination of that relationship and some conflict of interest arising out of 
the fact that the Bank lent the foreign currency to the plaintiffs and secured 
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repayment of that by separate agreement with security. In Banbury v Bank of 
Montreal [1918] AC 626, Lord Finlay LC (at 652) said: 

"The limits of a banker's business cannot be laid down as a matter of 
law. The nature of the business is a question of fact ... " 

Further (at pages 654-655), the Lord Chancellor approved a passage in the 
summing up of the Lord Chief Justice in that case which included the 
statement: 

"But, on the other hand, if a bank manager undertakes to advise you, 
you are entitled to that care and skill which you would ordinarily expect 
from a man in that position." 

Australian cases where these statements are further considered include 
Ba"ow v Bank of New South Wales [1931] VLR 323; and Byrne v Nickel 
[1950] QSR 57, which are to be considered in the light of Woods v Martins 
Bank Ltd 19591 QB 55 where Lord Salmon (then a Queen's Bench Judge) 
heard a claim against a bank which had held itself out as a financial adviser 
and the investment advice given in that case was held to give rise to a duty of 
care; see at 70 referring to Lord Parker's statement in Banbury v Bank of 
Montreal (supra), Salmon J (at 702) (as he then was) added: 

"What may have been true of the Bank of Montreal in 1918 is not 
necessarily true of Martin's Bank in 1958." 

I would add - nor true of a world-wide bank which held itself out as having 
experience and know-how in controlling the risks associated with foreign 
currency transactions and the risks associated with fluctuations in currencies 
by reason of the up and down exchange rates. Woods v Martin's Bank 
(supra), was referred to in Hedley Byrne & Co v Heller, and that decision in 
turn formed the basis for the majority of the Privy Council in Mutual Life & 
Citizens Assurance Co Ltd v Evatt (1970) 122 CLR 628, and so on through 
»yong Shire Council v Shirt (1980) 146 CLR 40; Johnson v South Australia 
(1980) 26 SASR 1 at 26, 41, 57, 61-62 and D F Partlett, Professional 
Negligence (1985) pp 90-92. 

I was referred to two recent decisions in New South Wales; Lloyd v 
Citicorp Australia Ltd (1986) 11 NSWLR 286, per Rogers J; and McEvoy v 
ANZ Banking Group Ltd [1988] Aust Torts Reports 67,351, per Brownie J. 
Both decisions are primarily decisions on the facts which are substantially 
different to the present facts. In Lloyd's case (supra) Rogers J was prepared 
to assume that a duty of care was owing as formulated by Mocatta J in 
Stafford v Conti Commodity Services Ltd [1981] 1 All ER 691 at 696 who had 
applied the liability of stockbrokers (J Charlesworth, The Law of Negligence 
(6 ed, 1977), par 1021) in relation to "so wayward and rapidly changing 
market as the commodities futures market". Both Rogers J and Brownie J 
found on the facts that there was no breach of duty in those two decisions, 
on several grounds including the fact that: 

"To venture into the foreign currency market and then from time to 
time be either covered or uncovered (or hedged or unhedged) 
disqualifies the activity from having any relationship with any accepted 
notion of prudence. It is simply a form of speculation." (Per Brownie J 
in McEvoys case at 67,355; at 39 of the court transcript). 

This case is substantially different including the fact that the plaintiffs left it 
all "to you" (meaning Mr Morris) at the time of making a decision to draw 
down the loan in Swiss francs. I should add that there was abundant evidence 
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before me that contracts to hedge or forward exchange cover were available 
during 1984 until mid-1986 included in the services offered by the defendant 
Bank at that time. This evidence does not appear to have been before 
Brownie J in McEvoy's case, as his Honour expressly mentioned the doubt as 
to the availability of such cover or protection. 

What breaches of that duty have the plaintiffs established? 
This is basically a question of fact. I have referred extensively above to the 

facts and made findings of fact both in relation to the conversations and 
representations made by Mr Morris about the Bank and the control that 
could be exercised by the Bank over the loan and particularly, in relation to 
the possibility of hedging. I have found, on the evidence of Mr Butler and 
Mr Barlow, that the defendant Bank should have taken action to put in place 
a hedge contract in about mid-March of 1985. I have found that the plaintiffs 
were not aware and, indeed, were lulled into a false sense of security by 
Mr Morris's original advice that a hedge contract for the whole period of the 
contract was costly and he did not advise such a protective measure. Further, 
it is clear, on the whole of the evidence, that the plaintiffs were never advised 
about the short-tenn hedge until some time in about August of 1986. The 
papers that were handed to them in 1985 were not explained and in the light 
of Mr Morris's original advice, which was not corrected at that stage, I hold 
that the plaintiffs have established a breach of that duty of care in or about 
March 1985. That breach continued until the time when the plaintiffs were 
obliged to repay the loan at the end of May 1986. 

The basic obligation of a banker is to carry out its customer's instruction 
and to act in banking transactions with reasonable care and skill so as to 
protect the interest of the customers. The level of care and skill which must 
be exhibited is that of the reasonable competent banker acting in accordance 
with accepted current practice: see Selangor United Rubber Estates v 
Craddock (No 3) [1968] 1 WLR 1555; [1968] 2 All ER 1073; Karak Rubber 
Co Ltd v Burden (No 2) [1972] 1 WLR 602; [1972] 1 All ER 1210 and W S 
Weerasooria, Banking Law and the Financial System in Australia (2nd ed, 
1988), ch 17. 

The two branches of alleged negligence in this case were, first, careless 
representations and, secondly, careless management and negligent advice or 
failure to advise after the loans had been taken up and were in operation at 
rollover times. I have already indicated that the representation which was 
misleading was that made by Mr Morris early in the negotiations that a 
hedge contract for the whole of the term was expensive and he did not 
recommend it, by omitting to say anything of the short-term hedge and to 
explain to the plaintiffs that there would be no outlay in monetary terms at 
the beginning of the hedge contract but that would be a matter of accounting 
at the end of the hedge contract period. In other words, the evidence and 
considerable cross-examination relating to the ability of the plaintiffs to meet 
the expenses of a hedge contract are not really to the point in determining 
whether there was a breach of the defendant's duty of care. It is clear from 
the whole of the evidence that the defendant Bank had the facilities available 
to it to arrange hedge contracts. A number of documents were put to 
Mr Foti and it was suggested in cross-examination that these documents 
were handed to him before the purpose of deciding whether a hedge contract 
should be put in place. It is clear from the documents that were admitted 
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and, more particularly, from the documents that were sent to the plaintiffs 
after the two year period, that the Bank were in a position to place hedge 
contracts during the currency of the loan. Indeed, this fact is common 
ground. This fact immediately distinguishes the case at bar from the case of 
McEvoy in New South Wales where Brownie J commented that the evidence 
did not disclose the ready availability of hedge contracts and the like in order 
to protect the person taking out the loan from currency fluctuations. 

In my judgment the prudent banker/lender of a foreign currency to an 
Australian based borrower who did not have the expertise or knowledge of 
the defendant Bank in regard to protective measures such as hedge contracts 
was in breach of a duty of care at the time when there was a dramatic fall in 
the value of the Australian dollar some time between 7 and 15 March 1985. I 
simply apply here the combined evidence and expert opinion of Messrs 
Butler and Barlow. 

Have the plaintiffs suffered loss and damage which was caused by the 
breach? 

On the evidence of Mr Butler there were various alternative methods of 
assessing the quantum of the plaintiffs' loss arising from the defendant's 
failure to take the protective measures of a hedge contract or series of hedge 
contracts. On Mr Butler's evidence and his calculations in Exs P28 and P38, 
various alternative amounts have been suggested. On Mr Barlow's evidence 
the avoidable loss or the quantum of what would have been saved by placing 
a hedge contract on about the middle of March 1985, until 31 May 1986, was 
approximately 1.4 million Australian dollars (see pp 1065-1066 of Mr 
Barlow's evidence). 

Essentially, the figures arrived at by the two experts are calculated 
estimates. However, the basis for the calculation is agreed by both experts 
and has been explained by me above. In accordance with the principle laid 
down by the Court of Appeal in Chap/in v Hicks [1911] 2 KB 786, it is not 
necessary for a party to prove the actual quantum of damages with 
exactitude. As stated in the headnote to that case, the existence of a 
contingency which is dependent on the volition of a third person, does not 
necessarily render the damages for a breach of contract incapable of 
assessment. In this case the breach is not a breach of contract as such but a 
breach of duty of care. So, too, where actual loss has occurred, the court 
must make an award for more than nominal damages, doing its best to 
quantify the loss even if a degree of speculation or guesswork is involved; see 
Enzed Ho/dings Ltd v Wynthea Pty Ltd (1984) 4 FCR 450, a decision of the 
Full Federal Court of Australia. If the parties are unable to agree on a figure 
arrived at by applying the calculations of the experts and using the formula 
which they both agree should be applied in such a calculation (see Ex P38A) 
then I would order that the matter be referred to a master for inquiry and 
account and a figure be arrived at to establish the amount of the saving by 
placing a hedge contract on for the period mid-March 1985 to 31 May 1986. 

I am not able to find, on the facts, that the plaintiffs are entitled to 
damages for the total capital loss sustained by virtue of entering into the loan 
contracts. I have found above that the drawing down of the loan in Swiss 
francs was as Mr Butler agreed the action of a prudent borrower and 
prudent investor as at 31 May 1984. As the agreement between the parties 
clearly provided for the repayment of the capital sum as at 31 May 1986, I 
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am of the opinion the plaintiffs have not established any breach of duty 
which gives rise to a claim for damages for loss of capital by way of 
depreciation of the Australian dollar during the term of the loan. 

When the loan expired on 31 May 1986, the parties negotiated and as 
shown by the correspondence between the parties and the virtually common 
evidence of the witnesses, the loan was carried on on a temporary basis with 
short extensions of time until July and, later, until September of 1986. As 
counsel for the plaintiffs submitted, on that day the plaintiffs lost their rights 
under Exs P4 and P5, the facility offers, to select the currency of 
indebtedness or to select the length of rollovers. This was clarified by 
correspondence in the letter from the plaintiffs' solicitors dated 5 August 
1987, being Ex P55, when the plaintiffs' solicitors requested that the plaintiffs 
exercise effective control over the loans. This request was made because of 
the concern that the Australian dollar had further deteriorated in terms of 
increasing principal indebtedness and the plaintiffs wished to decide on the 
currency of rollover and the period of rollover in the future. The defendant 
Bank's solicitors replied on 13 August 1987, pointing out that the defendant 
maintained that the loans had matured on 31 August 1986 and that as at that 
date the plaintiffs were indebted to the defendant in the sum of CHF 
7,365,240, which amount was still due and owing. The solicitor for the 
defendant added that the rollovers since that date had been done purely on 
behalf of the defendant Bank, and purely for the defendant Bank's own 
internal purposes and not something over which the plaintiffs can or are 
entitled to exercise any control. Again, there was an offer of providing a 
hedge facility but the solicitor for the defendant said that the plaintiffs would 
have to meet the defendant Bank's normal requirements with respect to the 
establishment of such a facility. One of those requirements would be that the 
plaintiffs would have to provide additional security to the value of 
approximately AUD1.8 million dollars. 

Unconscionable conduct 
Although par 18( e) alleged that the Bank could not profit unconscionably 

from its dealings with the plaintiffs and in subpar (f) could not unjustly 
enrich itself at the expense of the plaintiff, and that in par 24 of the 
statement of claim it was alleged that in the premises, enforcement by the 
defendant of the guarantees referred to or someone or more of them would 
be unconscionable, these claims or answers to the defendant Bank's 
counterclaim for repayment of the money, were not seriously pressed in the 
final address. Undoubtedly there have been cases where equity may give 
relief where even the expansive notions of modem negligence law would 
prove incapable. In this regard reference may be made to Lloyds Bank Ltd v 
Bundy [1975] OB 326 (Court of Appeal); and National Westminster Bank v 
Morgan [1983] 3 All ER 85 (Court of Appeal) and more recently, based on 
different reasoning, the landmark decision of the High Court in Commercial 
Bank of Australia Ltd v Amadio (1983) 151 CLR 447. In the lastmentioned 
case the High Court set aside the mortgage and guarantee on the basis that 
its execution was tainted by unconscionable conduct on the Bank's part. But 
this line of case is distinguishable from the circumstances in which the 
plaintiffs came to seek the help of the defendant Bank and to negotiate the 
loan agreements in early 1984. For a rationale of the line of cases like Lloyds 
Bank Ltd v Bundy (supra), reference may be made to PD Finn, Fiduciary 
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Obligations (1977), pars 176-179 on the relationship of influence and pars 
309-313 headed "Professional Relationships" under the general heading of 
"The Duty of Confidence". 

In my judgment, the plaintiffs have not established any unconscionable 
conduct on behalf of the defendant Bank in this case and are not entitled to 
any relief on that basis. 

Estoppel 
There was a considerable amount of discussion' and submissions on the 

defence of estoppel by deed which was added by way of amendment to the 
pleadings at the trial. But as I mentioned earlier, on my findings as to the 
agreements which were entered into by the parties, and the control and 
management in the performance of that contract which was exercised by the 
defendant Bank, I do not consider that the issue arises. In my judgment, the 
defendant Bank has failed to establish that there is any defence to the 
plaintiffs' claim for breach of duty based on estoppel by deed. 

The counterclaim - judgment in a foreign currency 
The defendant claims the sum of CHF 5,379,968.20 as against the plaintiff 

Mount Barker, and as against the plaintiff Darvont, the sum of CHF 
1,985,271.80. The question arises as to the jurisdiction of this Court and the 
manner in which this Court should exercise such jurisdiction, if it exists, to 
order the payment of a sum of money in a foreign currency, namely, Swiss 
francs. 

This question had been the subject of some differences of judicial opinion 
in England up until 1976 when the House of Lords heard and determined 
the appeal in Miliangos v George Frank (Textiles) Ltd [1976] AC 443. Lord 
Wilberforce analysed the problem which faced the trial judge in that case, 
at 458 G-H as follows: 

"On the one hand there was the decision of this House in Re United 
Railways of Havana and Regia Warehouses Ltd [1961] AC 1007 which 
clearly precluded him (the trial judge) from giving judgment in Swiss 
francs or from awarding the Sterling equivalent of the sum due 
converted at any other date than the date when the sum claimed was 
due. On the other hand there was the decision of the Court of Appeal in 
Schorsch Meier GmbH v Hennin [1975] OB 416, which had declined to 
apply the Havana Railways decision." 

Later in his reasons, Lord Wilberforce articulated the significant 
considerations of substance which had emerged and which he considered 
should induce the House of Lords to follow a different rule. Lord 
Wilberforce said (at 462H): 

"1. The courts have evolved a procedure under which orders can be 
made for payment of foreign currency debts in a foreign currency. The 
Court of Appeal has given its approval to the form: 
It is adjudged ... that the defendant do pay to the plaintiff (the sum in 
foreign currency) or the sterling equivalent at the time of payment.' 
(See Schorsch Meier GmbH v Hennin (1975) OB 416 at 425, per Lord 
Denning MR). I can find no reason in principle why such orders cannot 
be made. The courts have generally power to order delivery in specie 
whenever, in their opinion, damages are an inadequate remedy. In cases 
such as the present, indeed, one of the arguments against making orders 
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for payment of foreign currency in specie has been that damages are an 
adequate remedy (see particularly Lloyd Royal Beige SA v Louis Dreyfus 
and Co (1927) 27 Lloyd's Rep 288 at 294, per Romer J). But if, in the 
circumstances of today, damages are not an adequate remedy, as they 
clearly may not be if the breach date rule is applied in times of floating 
currencies, this argument, in any case nothing more than an appeal to 
discretion, loses its force. The jurisdiction is clear, on general principle: 
how the courts' discretion is to be exercised depends on the 
circumstances." 

The House of Lords held (Lord Simon dissenting) that the rule could be 
altered and that the House of Lords should depart from the "breach date 
conversion" rule and recognise that an English court was entitled to give 
judgment for a sum of money expressed in a foreign currency and, secondly, 
that the claim had to be specifically for foreign currency or its sterling 
equivalent and conversion should be at the date when the court authorised 
enforcement of the judgment in terms of sterling; see at 468 F-G, 497 H-498 
A, 501 A-B, H-502 A. In The Despina R [1979] AC 685 at 698, the House of 
Lords followed the Miliangos decision (supra) and held that where a plaintiff 
had suffered damage or sustained loss in a foreign currency as a result of a 
tort committed against him, and had used his own currency to obtain the 
amount of foreign currency required to make good the damage or loss, or if 
his loss could only be appropriately measured in his own currency, he was 
entitled to an award of damages in such currency and not in the foreign 
currency, provided his own currency was that in which his loss was felt and 
was the currency which it was reasonably foreseeable he would have had to 
spend, by virtue of being the money in which he generally operated or to 
which he had the closest connection. These authorities have been followed in 
New South Wales by Yeldham J in Mitsiu OSK Lines Ltd v The Ship 
"Mineral Transporler" [1983] 2 NSWLR 564 at 569. In ANZ Banking Group 
Ltd v Cawood [1987] 1 Qd R 131 at 134, G N Williams J held that there was 
no impediment to the Supreme Court of Queensland giving judgment for an 
amount expressed in a foreign currency where the proper law of the contract 
was that of the foreign currency and/or where the contract specifically 
provided for a loan and repayment in a foreign currency. A judgment ought 
to be in the currency that best expressed the judgment creditor's loss. 

I see no impediment to this Court applying the Miliangos principles and 
following the lead in other States of Yeldham J in New South Wales and 
G N Williams J in the State of Queensland. 

The facility offer provided for repayment at the maturity of the loan in the 
foreign cumncy of draw down. That was Swiss francs. Judgment on the 
counterclaim should be given in the amount of Swiss francs which is claimed 
in the defendant's counterclaim in the light of my findings above. The date of 
repayment was extended at any rate until September of 1986, some three 
months or more after the due date for repayment. The amount remains 
unpaid by virtue of the interlocutory injunction which was put in place by von 
Doussa J in January 1987. In the light of the events that have occurred, I 
propose to make an order in the terms suggested by the House of Lords at 
the top of 463 of the 1976 Appeal Case Report; see also G N Williams J 
at 134. I shall have to hear counsel as to the date upon which this judgment 
should become effective in the light of the further orders that I must make 
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consistent with my fmdings and conclusions above, in relation to the 
plaintiffs' claim. The declarations which are claimed in par 3 of the 
counterclaim do not arise at this stage, the defendant having recovered 
judgment for the principal amount of the loan in Swiss francs for the 
Australian equivalent. Although interest is claimed in par 4 of the 
counterclaim, no submissions were directed to me on that point. I reserve to 
counsel the right to make any relevant submissions in that regard. The claim 
for costs in par 5 of the counterclaim is clearly a difficult one and liberty is 
reserved to counsel to make submissions in that regard. 

The plaintiffs' claim - relief 
As to the declarations in par 2 of the relief clause of the plaintiffs' 

statement of claim, I dismiss for the reasons which I have expressed above 
upon the findings of fact. I am satisfied that the plaintiffs have not 
established an entitlement to any of these declarations. Further, I am 
satisfied that the plaintiffs have not established an entitlement to any of the 
orders claimed in par 3 of the statement of claim. For the same reasons the 
orders that are claimed in par 4 are not maintainable and are refused. 

As to the damages that are claimed in par 1, I am satisfied that the 
plaintiffs are entitled to damages for breach of duty of care owed by the 
defendant by failing to put in place hedge contracts for the period from mid
March 1985 to 31 May 1986. I direct that the quantum of damages be 
referred to a master for inquiry and report as to the amount which is 
recoverable by the plaintiffs, consistent with my reasons above. I reserve 
liberty to the parties to speak to the minutes of this order. I further direct 
that submissions be addressed as to whether the plaintiffs are entitled to any 
interest under the Supreme Court Act as claimed in par 5 of the relief clause 
of the statement of claim. In this regard I refer to the recent decision of the 
High Court of Australia in Hungerfords v Walker (1989) 63 AUR 210. 

I publish my reasons for the abovementioned orders and reserve for 
further consideration the outstanding questions, and reserve liberty to the 
parties to speak to the minutes. 

Solicitors for the plaintiffs: Floreani Coates & Co. 

Solicitors for the defendant: O'Loughlin Robertson. 

W PAUL WHITE 


